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This Issue 


Co-ownership of property is an area of the law that is rapidly 
changing today. New forms of property and taxes are certainly 
important factors contributing to this change. In the first article 
of this issue, Professor Richard W. Effland, of the University of 
Wisconsin Law School, analyzes various forms of co-ownership of 
property and the law relating to them. The article was originally 
drafted for the Wisconsin Lawyers’ Seminars and first presented 
at the University of Wisconsin in September, 1957, as part of an 
Extension Services in law program. 


In the May issue of the Wisconsin Law Review, we presented 
the first of two articles on water law by Mr. G. Graham Waite. The 
first article discussed problems involving public access to and 
rights in lakes, streams, and navigable waters. In Mr. Waite’s second 
article, which appears in this issue, he presents a possible solution 
to these problems. 


The final article is the first of two reports on a law in action 
study of land use problems in a rapidly urbanizing area. In par- 
ticular, the study surveyed the use of restrictive covenants. The 
research was done in the summer and fall of 1955. Professor J. H. 
Beuscher of the University of Wisconsin Law School, under whose 
auspices the research was done, introduces the first report by com- 
menting on the area selected for study and the nature of the project 
undertaken. 








Estate Planning: Co-Ownership 
RicHarp W. EFFLAND*® 


The law relating to co-ownership of various forms of property 
is one of the few areas of property law where change is rapidly 
taking place today. To some extent this is due to introduction of 
relatively new forms of property. The wide-spread use of joint 
bank accounts and United States government bonds registered in 
the co-owrership form has resulted in numerous problems. Courts 
faced with these new forms of property have struggled to fit them 
within traditional concepts. Some courts have frankly recognized 
that, while new situations must always be analyzed in light of 
traditional notions, traditional concepts must nevertheless be shaped 
to meet modern needs. In this shaping process there has been in- 
terjected a new factor: the tax structure. While taxation in many 
cases depends upon local property concepts, we must recognize 
that such concepts are themselves molded by the understandable 
desire of the individual to minimize taxes, at least insofar as the 
law promotes a policy of affectuating the desires of the property 
owner. 

It may be important to recognize that there are two basic pat- 
terns of co-ownership. The first and most common is, of course, 
co-ownership of wealth by a husband and wife. Its special nature 
was recognized at common law in the tenancy by the entirety. Al- 
though the latter no longer exists in Wisconsin and many other 
states, and has been substantially modified in those states which 
still retain such a tenancy, there is little doubt that modern law also 
favors co-ownership between husband and wife. Economic solidar- 
ity undoubtedly contributes to marital harmony. But co-ownership 
may also exist between other persons, usually within the family, as 
in the case of joint holdings by a father and son. Although the 
cases draw no formal distinction, there may be a less favorable ju- 
dicial attitude toward the latter type of case. Certainly the tax ad- 
ministrator will be more concerned with co-ownership as a means 
of transmitting property from one generation to another. There 
are also differences in the applicable legislation reflecting legisla- 
tive favor for the co-ownership form between spouses. 





*B.A. 1938, LL.B. 1940, University of Wisconsin; LL.M. 1941, 
Columbia University; Legal Division, American Telephone &% Telegraph Co., 
New York City, 1940; Department of State, 1941-44; Secretary and Counsel, 
Export-Import Bank of Washington, 1944-46; Asst. Prof. of Law, 1946-49, 
Assoc. Prof. of Law, 1949-52, Prof. of Law, 1952 —, University of Wisconsin. 
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I. GENERAL CHARACTERISTICS OF JOINT TENANCIES IN LAND 


Any study of co-ownership must begin with the joint tenancy 
in land.* The concept that two or more persons might hold land as 
joint tenants arose under the feudal system and antedates the 
Statute of Wills. Because joint tenants had to take the same estate 
at the same time by virtue of the same title and also hold posses- 
sion together (the so-called “four unities”), they were thought to 
hold as a unit. Each joint tenant, therefore, held the whole in- 
terest as long as the joint tenancy was intact. On the death of one 
of two joint tenants, the survivor continued to hold the whole and 
in strict legal theory did not acquire any interest from the decedent, 
whose interest merely ceased at death. Thus joint tenancy carried 
an inherent right of survivorship (“jus accrescendi”). Although the 
creation of a joint tenancy was based on these four unities, which 
at common law were an indispensable prerequisite, joint tenancy 
was also the product of intention. While at common law joint tenan- 
cy was favored over tenancy in common and every conveyance to two 
or more persons was presumed to be a joint tenancy, this intention 
could be negatived by an expression of contrary intent. 

In general, the four unities have been largely dispensed with as 
requirements for creation of a joint tenancy in land. The 1933 
Wisconsin legislature added sub-section (2) to section 230.45, mak- 
ing it possible for either a husband or a wife to convey an interest 
to the other spouse and create a joint tenancy simply by evincing 
an intent to do so.’ It may be noted that this sub-section was ex- 
pressly made retroactive and that there are possible constitutional 
objections to the retroactive feature. As to conveyances between 
persons other than husband and wife, sub-section (3) of 230.45 
was amended in 1947 to permit the owner of property to create a 
joint tenancy by conveying to himself and another with expression 





*In general see 2 AMERICAN LAW OF PROPERTY §§ 6.1-6.3 (Casner 
ed. 1952); 4 POWELL, REAL PROPERTY c. 51 (1954). The classic American 
1886) of the subject is FREEMAN, COTENANCY AND PARTITION (2d ed. 
1886). 

*WIs. STAT. § 230.45(2) (1957): 

“‘Any deed, transfer or assignment of real or personal property 
from husband to wife or from wife to husband which conveys an 
interest in the grantor’s lands or personal property and by its terms 
evinces an intent on the part of the grantor to create a joint tenancy 
between grantor and grantee shall be held and construed to create 
such joint tenancy, and any husband and wife who are grantor and 
grantee in any such deed, transfer or assignment heretofore given shall 
hold the property described in such deed, transfer or assignment as 
joint tenants.” 
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of an intent to create a joint tenancy.’ Note, however, that there 
are some differences between these two sub-sections. For example, 
a deed from one person to another, without naming the grantor 
also as a grantee, which evinces an intent to create a joint tenancy 
between the grantor and the grantee, will result in a joint tenancy 
only if the parties are husband and wife. 

The second basis of joint tenancy is the intention of the grantor, 
and again modern law differs from the early common law. Since 
1849, Wisconsin statutes have required that grants or devises to two 
or more persons be “expressly declared to be in joint tenancy”. 
Otherwise, they were to be construed to create estates in common. 
Certain exceptions were stated: transfers to husband and wife, 
transfers to trustees or executors, and mortgages.° 

Such a statutory presumption is not interpreted to require the 
exact language “in joint tenancy,” but any wording which amounts 
to an express declaration of joint tenancy. It is a strong presump- 
tion and cannot be satisfied by ambiguous language which may 
under any plausible meaning refer to a tenancy in common, even 
though the court may be convinced that under the circumstances 
the transferor intended a joint tenancy. Thus a conveyance to two 
persons “jointly” was held to create a tenancy in common.® 

However, in 1933 the legislature materially altered the statutory 
presumption relative to deeds by adding sub-section 3 to section 
230.45, which requires only that the grantor “evince an intent 
to create a joint tenancy.’” The wording of the statute and cer- 
tainly its history* indicate that much less of a manifestation of in- 
tent is now required to create a joint tenancy by deed; it is sufficient 
to “evince an intent” and no longer necessary to “expressly declare” 
a joint tenancy. Thus, for example, it is arguable that a conveyance 





*Wis. STAT. § 230.45(3) (1957): 

“Any deed to two or more grantees, including any deed in 
which the grantor is also one of the grantees, which, by the method 
of describing such grantees or by the language of the granting or 
habendum clause therein evinces an intent to create a joint tenancy in 
grantees shall be held and construed to create such joint tenancy.” 
“Wis. STAT. § 230.44 (1957): 

“Estates in common. All grants and devises of land made to 
two or more persons, except as provided in section 230.45, shall 
be construed to create estates in common, and not in joint tenancy, 
unless expressly declared to be in joint tenancy.” 
® WIs. STAT. § 230,45(1) (1957): 

“Joint tenancies. (1) Section 230.44 shall not apply to mort- 
gages, nor to devises or grants made in trust, or made to executors, 
or to husband and wife.” 

* Fries v. Kracklauer, 198 Wis. 547, 224 N.W. 717 (1929). 

*See note 3 supra. 

* This legislation was enacted as a result of the original holding in Weber 
v. Nedin, 210 Wis. 39, 246 N.W. 686 (1933). 
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by deed to two persons “jointly” (taking effect since the 1933 amend- 
ment may evince an intent to create a joint tenancy and hence be so 
construed. Note that, apparently by legislative oversight, the old 
stricter presumption still applies to wills.’ 

A joint tenant has always been able to destroy or “sever” his 
relation with the other tenant or co-tenants. Thus one of two joint 
tenants can convey a half-interest to a third party, who now holds 
with the other original tenant as a tenant in common (the four 
unities being lacking). The theoretical anomaly of treating the 
original joint tenants as each owning the whole for purposes of 
survivorship but permitting each to convey an undivided part in- 
terest was covered up by saying that joint tenants held “by the 
whole and by the part” (“per my et per tout’). 

Such a conveyance may be made by one joint tenant without 
consent of the other, whose right of survivorship is thereby destroyed, 
the only statutory exception being a homestead held by husband 
and wife in joint tenancy.” A land contract by one joint tenant 
has been said to constitute a “severance in equity.’” The interest 
of one joint tenant may be levied upon by a judgment creditor 
during the tenant’s lifetime, and such a levy also works a severance.” 

The troublesome question whether a mortgage makes a severance 
is fortunately answered in Wisconsin by a statute which works a 
highly desirable compromise: the surviving joint tenant takes, but 
the part interest of the mortgagor is subject to the mortgage lien 
in the hands of the survivor.” The same statute gives similar effect 
to certain other liens, notably mechanics’ liens and some old-age 
assistance liens. 

However, the lien of a properly docketed judgment is not cov- 
ered by the statute, and death of the judgment debtor ends his in- 





*Section 230.44 applies to ‘‘devises’’ as well as grants, whereas section 
230.45 (3) refers only to deeds. 

“Wis. STAT. § 235.01 (1957). 

™ See Kurowski v. Retail Hardware Mut. Fire Ins. Co., 203 Wis. 644, 
234 N.W. 900 (1931). 

™See Eckert, Refinements in the Law of Joint Tenancy as Applied to 
Real Property, 21 BULL. STATE BAR OF WIS. 108, 111 (1948). 

* Wis. STAT. § 230.455 (1957): 

““No real estate mortgage, chattel mortgage, conditional sales con- 

tract or lien effected pursuant to s. 45.37 (12), ch. 49, s. 71.13 (3) 

(b), s. 72.81 (6) and ch. 289 upon the joint tenancy interest of a 

joint tenant to any joint tenancy shall defeat the right of survivorship 

in such joint tenancy, but the joint tenancy interest of such joint ten- 

ant to which upon his death the surviving joint tenant succeeds shall 

be subject to such real estate mortgage, chattel mortgage, conditional 

sales contract or lien effected pursuant to s. 45.37 (12), ch. 49, s. 

71.13 (3) (b). s. 72.81 (6) and ch. 289.” 
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terest in a joint tenancy and wipes out the lien;“ hence the im- 
portance of levying execution against joint tenancy property.” 
Likewise a will by one joint tenant does not pass his interest, since 
his interest ceases at death.” What appears at first glance to be an 
exception, but is not, arises where the will requires the surviving 
joint tenant to elect to give up his survivorship rights in order to 
take other property given him by the will. This will be discussed 
later. 

Other acts may work a severance. A formal partition, which 
may be either pursuant to a partition action or by voluntary cross- 
conveyances of divided portions of the premises, would destroy 
the joint tenancy. Some courts even recognize an oral partition, 
but this seems objectionable. 

Suppose the joint tenants wish to convert their tenancy into one 
in common. How can they accomplish this? Modern authority in- 
dicates they may do so by written agreement.” A simple deed in 
which they both join as grantors and which conveys to themselves 
expressly as “tenants in common” also ought to be sufficient. The 
technical objection that one cannot convey to himself and hence 
the deed is a nullity seems unrealistic on two grounds: (1) The two 
joint tenants as grantors are a unit different from the two grantees 
taking fractional interests as tenants in common;” and (2) joint ten- 
ancy is under modern law largely the product of intention. 

Thus survivorship is an inherent incident of the estate of joint 
tenancy in land; it was originally a consequence of the theory that 
joint tenants held as a unit; but the right of survivorship can be 
defeated during lifetime by any destruction or severance of the 
“joint” nature of the holding. 





™“ Musa v. Segelke & Kohlhaus Co., 224 Wis. 432, 272 N.W. 657 (1937). 

* Where the claim is for materials or work benefiting the joint property, the 
creditor should not overlook a possible suit against the survivor on a theory 
of unjust enrichment. See Kelley Lumber Co. v. Woelfel, 1 Wis.2d 390, 83 
N.W.2d 872 (1957). 

* Bassler v. Rewodlinski, 130 Wis. 26, 109 N.W. 1032 (1906). 

“In Estate of King, 261 Wis. 266, 273, 52 N.W.2d 885, 888 (1952), 
the Wisconsin Supreme Court stated: ‘The right which each joint tenant has 
to acquire the whole estate by outliving his cotenant is subject to the qualifi- 
cation that the joint tenancy has not been terminated during the lifetime of 
the parties. Such previous severance of the tenancy may be accomplished in 
various ways. The parties may end it by mutual agreement ... .’’ See also 
2 TIFFANY, REAL PROPERTY § 425 (3rd ed. 1939); Swenson and Degnan, 
Severance of Joint Tenancies, 38 MINN. L. REV. 466 (1954). For a suggested 
form, see BOWE, ESTATE PLANNING AND TAXATION, § 21.2 (1957). 

_. .*Compare the rule that two persons as joint tenants may hold legal 
title in trust. for themselves as tenants in common without a merger. 1 BOGERT, 
bir AND TRUSTEES § 129 at 554 (1951); 1 SCOTT, TRUSTS § 99.5 
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II. Oruer Lecat Concerts WuHicH May 
CREATE SURVIVORSHIP RIGHTS 


We have thus seen that the right of survivorship in joint tenancy 
is an incident of the estate, a by-product originally of the four 
unities, and that it may be destroyed by certain acts of severance. 
But there are two other legal concepts which may be utilized to 
create rights upon survivorship which closely resemble those of 
a joint tenant. The first of these is a limitation of property which 
makes survivorship a condition to a future interest; the second is 
a contract which confers rights upon a third-party beneficiary to 
performance of the contract upon surviving one of the contracting 
parties. Because these are often confused with the joint tenancy 
type of survivorship, they will be considered briefly here. 


Survivorship as a Condition to a Future Interest 


Once contingent future interests were recognized, it became pos- 
sible to condition a future interest upon survival to a certain time, 
such as death of the life tenant. A conveyance to “A for life, re- 
mainder to B and his heirs if B survives A” is a familiar application 
of this notion. If we utilize this same concept, a conveyance can 
be made to “A and B for their joint lives, remainder to A and his 
heirs if A survives B, and remainder to B and his heirs if B survives 
A.” A simplified or “shorthand” version of the same limitation 
would be: “‘a life estate to A and B, with remainder to the survivor 
and his heirs.” Note that in such a limitation A and B are not joint 
tenants, although they are tenants in common for the duration of 
their joint lives; survivorship is a condition to the future interest 
which each has. Thus the four unities are unnecessary in such a 
case.” 

Moreover, while a contingent future interest is under modern 
law transferable,” neither tenant may by his act of transferring his 
interest defeat the interest of the other in the event the latter sur- 
vives; the latter continues to hold a contingent remainder which 
will become vested in the event the latter survives the other original 
tenant. Hence it is sometimes said that such a limitation creates 
an “indestructible” right of survivorship. This may be both an 
advantage and a disadvantage. While each owner has a fractional 
interest in the life estate plus a contingent remainder, these legally 
transferable interests are not as commercially marketable as the 





* Hass v. Hass, 248 Wis. 212, 21 N.W.2d 398 (1946). 
* WIS. STAT. c. 230 (1957). 
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interest of a joint tenant in fee. Nor can one owner force a par- 
tition of the fee, although he may have limited power to force a 
judicial sale under chapter 296 of the Wisconsin statutes. Obvious- 
ly this limitation also carries different tax consequences than a 
joint tenancy. 

Whether a joint tenancy in fee or a life estate with contingent re- 
mainder to the survivor was intended in a given situation must be 
determined by application of the normal rules of construction to 
the language of the creating instrument. Since it is unnecessary to 
worry about the four unities in creating a life estate with contin- 
gent remainder to the survivor, a court may be tempted to construe 
a limitation as creating this type of survivorship when the trans- 
fer fails for technical reasons to create a joint tenancy. Where the 
language of the creating instrument is ambiguous as to whether the 
creator intended a joint tenancy or a life estate with contingent re- 
mainder to the survivor, the court is clearly justified in choosing 
that construction which gives legal effect to the basic intent to 
create survivorship.” But where the language manifests only an 
intention to create a joint tenancy, it is questionable whether a 
court should rewrite the language to create a life estate with con- 
tingent remainder to the survivor even though this may be the only 
way of accomplishing the ultimate legal consequences intended.” 


Survivorship as an Event Upon Which Performance Under 
a Contract Must Be Made to the Survivor 


Judicial approval of the third-party beneficiary contract opened 
a new legal avenue by which rights might be conferred upon a 
survivor. The most familiar example is of course the insurance 
contract under which proceeds become payable on death of an in- 
sured to a primary beneficiary if the latter survives; if the primary 
beneficiary does not survive the insured, then payment may be 
directed to a secondary beneficiary. 

Although the insurance contract is, for policy reasons, held not 





“The deed in the Hass case, note 19 supra, was ambiguous. The form 
used was a ‘“‘joint tenancy’’ form, and the recited purpose was to vest title ‘‘in 
the grantees as joint tenants’’ as set forth after the description of the property; 
however, the granting clause purported to convey ‘‘a life estate as joint tenants 
during their joint lives and an absolute fee forever in the remainder to the 
survivor of them, his or her heirs,’’ with similar wording in the habendum clause. 

#In Moe v. Krupke, 255 Wis. 33, 37 N.W.2d 865 (1949), the court 
refused to reform a deed on grounds of mistake to make it a conveyance of a 
life estate with remainder to the survivor when the deed referred only to a 
joint tenancy. In the recent case of Zander v. Holly, 1 Wis.2d 300, 84 N.W.2d 
87 (1957), where stock was involved, the court ignored this problem but 
reached the opposite result. 
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to be a violation of the Statute of Wills, the arrangement is essen- 
tially testamentary. One may rationalize the result by saying that 
the policy confers immediate rights upon the beneficiary, analogous 
to those of the holder of any future interest in property, but the fact 
remains that the owner of the policy who reserves the power to 
change the beneficiary can alter or destroy the beneficiary's rights 
at any time during the insured’s life. The courts, however, have 
been unduly cautious about extending this concept to other types 
of contracts. For example, a provision in a promissory note that 
payment shall be made to a third party in event of death of the 
primary obligee may be deemed testamentary and a violation of 
the Statute of Wills.” A bank deposit payable to the depositor but 
in event of his death to a named beneficiary has been held testamen- 
tary.“ As we shall see, however, the familiar beneficiary and co-own- 
er forms of registration of United States Government bonds are 
successful examples of this type of contract. Note that the first two 
types of survivorship (as an incident to joint tenancy and as a con- 
dition to a future estate) antedate the Statute of Wills and are never 
subject to attack as testamentary. 


III. SurvivorsHip RIGHTS IN PERSONALTY™ 


Because the classification of “personalty” ranges from items of 
fixed characteristics like chattels to the infinite variety of choses 
in action, each of which has its own individual characteristics, gen- 
eralizations are dangerous. As to many types of choses, such as bank 
accounts, government bonds, and credit union shares, special legisla- 
tion may exist. Moreover, survivorship rights may, as we have seen, 
be dependent upon contract rather than property notions of joint 
tenancy arising out of transfer. Common examples are bank ac- 
counts, land contracts and mortgages. In such cases traditional no- 
tions of joint tenancy should be inapplicable, and rights during life- 
time as well as survivorship at death should be determined by the 
intent of the parties as expressed in terms of the contract interpreted 
in the light of all relevant circumstances. 

It may be helpful to start with three principal forms of intangibles, 
each having peculiar characteristics. The attempt to compress these 
into a common mold has led only to confusion. Life in the personal 
property field is more complex than life at the realty level. We shall 





* Templeton v. Butler, 117 Wis. 455, 94 N.W. 306 (1903); Juneau 
v. Dethgens, 200 Wis. 360, 228 N.W. 496 (1930). Both cases hold invalid 
a provision that any balance due on death of promisee shall be cancelled. 

* Tucker v. Simrow, 248 Wis. 143, 21 N.W.2d 252 (1946). 

* See Note, 1955 Wis. L. REV. 154. 








July] ESTATE PLANNING 515 


consider first corporate stock, where the courts have proceeded along 
strictly property lines, with a simple dichotomy of joint tenancy and 
tenancy in common. Then we shall consider United States Govern- 
ment bonds, with rights which successfully defy traditional property 
notions and which the courts have, sometimes reluctantly, recognized 
as unique. Finally, the even more complex joint-and-survivor bank 
account, sometimes called “a concept without a name,’”” will be an- 
alyzed. After these, other forms of personalty should be easy. 


Corporate Stock 


The Wisconsin Supreme Court has, along with most other courts, 
adopted the property theory of joint tenancy as applicable to stock.” 
Such a result was not inevitable, for the stock certificate has in other 
contexts been characterized as a contract. The four unities become 
necessary for creation of joint tenancy in stock, except as dispensed 
with by statute. If stock already in the name of a donor is to be re- 
issued in the name of a donor and donee (other than husband and 
wife) as joint tenants, it must be assigned to a straw man and back.” 
If the parties are husband and wife, Wis. Stat. 230.45 (2) is expressly 
applicable and dispenses with this legal hocus-pocus. Unfortunately, 
suggestions for a similar common-sense result in other situations 
come too late: that Wis. Stat. 230.45 (3) ought to be extended by 
analogy to personalty, or that the transfer agent essentially occupies 
the position of the straw man.” A second corollary of the property 
treatment is that “delivery” is necessary. But this does not mean 
manual tradition to the donee; mere issuance of the stock certificate 
in the names of two persons as joint tenants normally constitutes 
sufficient delivery.” 

What manifestation of intent is necessary? Does the old common 
law presumption favoring joint tenancy apply? Or do the statutes 
presuming a tenancy in common as to realty (unless the transfer ex- 
pressly declares a joint tenancy or evinces such an intent) apply by 
analogy to personalty? This issue has never been presented to our 
court." There are multiple problems here. Fortunately, transfer 





*See Kepner, The Joint and Survivorship Bank Account — A Concept 
Without a Name, 41 CALIF. L. REV. 596 (1953). 

* Zander v. Holly, 1 Wis.2d 300, 84 N.W.2d 87 (1957). 
_ as) of Gabler, 265 Wis. 126, 60 N.W.2d 720, 61 N.W.2d 

*” Compare Eisenhardt v. Lowell, 105 Colo. 417, 98 P.2d 1001 (1940) 
with Strout v. Burgess, 144 Me. 263, 68 A.2d 241 (1949). 

” Zander v. Holly, supra note 27; compare Estate of Heller, 210 Wis. 
474, 246 N.W. 683 (1933). 

"See Cotter, Refinements in the Law of Joint Tenancy as Applied to 
Personal Property, 21 BULL. STATE BAR OF WIS. 183 (1948). 
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agents issuing stocks listed on exchanges are careful to require full 
expression of intention. Thus the New York Stock Exchange rules* 
require registration between co-owners to be in one of the following 
forms: (1) “John Doe and Mary Doe as joint tenants with right of 
survivorship and not as tenants in common” [Rule 5]; or (2) “John 
Doe and Mary Doe as tenants in common” [Rule 6]. Registration 
in the alternaive (“John Doe or Mary Doe”) is not permitted. 

As to unlisted stocks, our court has thus far indicated great liber- 
ality in recognizing various forms of registration as creating a joint 
tenancy. In Central Wisconsin Trust Co. v. Schumacher, the court 


found:* 


We think the inventory clearly shows the securities held joint- 
ly by Mr. and Mrs. Esser. In the present action, brought by 
order of the county court to determine the ownership of the 
securities in question, the complaint sets out specifically in par- 
agraph three all the securities jointly held by Mr. and Mrs. 
Esser, giving the bond or certificate number as the case may 
be, the amount, number of shares, and, in each instance, to 
whom payable. They all contain appropriate language of joint 
ownership. There is some variation. For example, in some the 
following language is used: “Registered in the name of Mr. 
and Mrs. W. B. Esser or survivor; Registered in the name of 
Werner B. Esser or Sophia C. Esser or either; Issued to Mr. and 
Mrs. W. B. Esser; Payable to Werner B. Esser and Sophia C. 
Esser; Payable to W. B. Esser or wife.” 


As to rights during lifetime, basically the same rules apply as in 
a joint tenancy of realty. Each is legally entitled to half of the in- 
come; each can transfer a half interest; each can petition for a parti- 
tion. However, in Zander v. Holly,“ the Wisconsin court indicates 
that the donor might reserve the entire income for life by (a) written 
instructions filed with the corporation at the time of the creation 
of the joint tenancy, or (b) express reservation on the face of the 
stock certificate. Such a reservation should be valid, though it is 
arguable that it destroys the unity of interest necessary for a true 
joint tenancy.” 


Government Bonds 


United States Government bonds are a unique form of property. 





; 0) See CHRISTY & MCLEAN, THE TRANSFER OF STOCK § 220 (2d ed. 
940). 

* 230 Wis. 591, 597-98, 284 N.W. 562, 565 (1939). 

“1 Wis.2d 300, 84 N.W.2d 87 (1957). 

* Tindall v. Yeats, 392 Ill. 502, 64 N.E.2d 903 (1946) rejects this 


argument. 
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Government bonds may be registered in what is described as a “‘co- 
ownership” form, in the names of two (but not more than two) 
persons in the alternative. For example, a government bond may 
be registered in the name of “John A. Jones or Mrs. Ella S. Jones.” 
Either co-owner may present the bond with a request for payment 
upon his or her signature alone. Obviously, such a concept is differ- 
ent from stock issued in the names of two persons where both parties 
must endorse the certificate for transfer or sale. It is thus possible 
for one person to purchase a United States Government bond regis- 
tered in the name of himself and another and by retaining control 
through possession of the bond during lifetime remain in effect the 
owner throughout his lifetime. If he does not receive payment, how- 
ever, his co-owner would become the absolute owner in the event 
of the former’s death. 

Such a type of ownership is a far cry from joint tenancy in land. 
Any argument that the co-ownership form of government bonds is 
testamentary, however, has been met on one of two theories. Gov- 
ernment bonds are subject to federal regulation” rather than local 
property law concepts and the federal regulations make survivorship 
rights conclusive. Either on a theory of supremacy of federal law or 
on the theory that these regulations form part of a “contract” be- 
tween the government and the purchaser, all states recognize full sur- 
vivorship rights.” We thus see that a purchaser of such a bond may 
have rights during lifetime like those of a single owner, yet survivor- 
ship rights like those in joint tenancy attach in the event of death of 
either co-owner.” 


Joint Bank Accounts 


Having considered and contrasted the rights relative to co-owner- 
ship forms of stock holdings and government bonds, we can now 
better analyze the nature of the joint bank account. As early as 1935, 
in Estate of Staver,” the Wisconsin Supreme Court adopted the 
the theory that survivorship rights in bank accounts were based on 
contract rather than property notions. Hence, neither the four 
unities nor delivery (as of a passbook for a savings account) is re- 





"31 C.F.R. Part 315 (1949), particularly §§ 315.11, 315.13(a), 
315.45 (c). 

* See Annot., 37 A.L.R.2d 1221 (1954). 

* No Wisconsin holding exists; although there were government bonds in 
the fact situation in Zander v. Holly, 1 Wis.2d 300, 84 N.W.2d 87 (1957), 
no issue was raised by the pleadings. The Wisconsin statutes recognize the 
supremacy of federal regulations. See WIS. STAT. § 318.06(8) (1957). 

"218 Wis. 114, 260 N.W. 655 (1935). 
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quired.“ Nonetheless, the court has been plagued by reluctance 
to depart freely from property ideas arising from joint tenancy. 

The easiest issue is that of right of survivorship. The form of the 
deposit raises a presumption of joint rights. Still, we recognize that 
the joint form of account is frequently utilized merely to facilitate 
withdrawal by either party on behalf of the original depositor. 
Where this can be established, we actually have an agency relation- 
ship. In such a case, no survivorship rights are intended and the 
court can go behind the written form of the deposit to explore other 
evidence bearing on intent, such as the relationship of the parties, 
needs for lifetime agency arising out of health of the depositor, and 
statements to the bank officials at the time the account is opened.* 
Some items of evidence may be inadmissible on objection; for ex- 
ample, if the so-called agent dies, the original depositor will be bar- 
red from testifying by the dead man statute.“ In a recent case, the 
court indicated that the presumption favoring joint rights can be 
overcome only by “clear and satisfactory” evidence. It is not enough 
to prove that the original depositor did not inform the donee of the 
existence of the account until the former was ill and then only to en- 
able the donee to withdraw if necessary to meet medical expenses.“ 

As to rights during lifetime, such an analytical dichotomy of joint 
tenancy and agency is inadequate to cope with the complex bank 
account problem; and additional possibilities may exist if the court 
will, as it said it would in the Zander case, give effect to “the realities 
of ownership.” Thus far little weight has been given to the type of 
account. Yet there are obvious practical differences between a joint 
savings account and a joint checking account. If A opens a joint 
savings account payable to “A or B, or the survivor,” A actually 
retains full control during lifetime simply by retaining possession 
of the passbook which must be presented for withdrawals. Con- 
versely, if A delivers the passbook to B, the latter now has full con- 
trol. But if A opens a checking account payable to “A or B, or the 
survivor,” either party can withdraw the full balance in the account 
by drawing a check against it; control is in both. 

Should we not recognize that the parties may intend different 
rights of at least the four variations reflected in the chart on the 
next page? Since we are dealing with contract, we should aot be 





“ Kelberger v. First Federal Sav. and Loan Ass'n, 270 Wis. 434, 71 
N.W.2d 257 (1955). 
assy v. Engle, 262 Wis. 506, 56 N.W.2d 89, 57 N.W.2d 586 
* Estate of Hounsell, 252 Wis. 138, 31 N.W.2d 203 (1948). 
“Estate of Pfeifer, 1 Wis.2d 609, 85 N.W.2d 370 (1957). 








an 
= 
w 


ESTATE PLANNING 


July] 


Type of Account 


(1) 


(2) 


(3) 


(4) 


Savings ac- 
count, certifi- 
cate of deposit 
or checking ac- 
count. 


Same as above. 


Savings ac- 
count, or cer- 
tificate of de- 
posit. 


Checking ac- 
count. 


Rights Intended 
During Lifetime 
Each to have vested 

right to half. 


Although nondepositor 
has power to with- 
draw, this is only as 
agent for depositor in 
event of sickness; de- 
positor alone has right 
to all of account. 


No rights in nondepos- 
itor, as where he has 
no power because do- 
nor has retained pos- 
session of passbook or 
certificate (or the con- 
verse — full rights be- 
cause passbook or cer- 
tificate delivered). 


Donee has right to 
50% (or in rare cas- 
es even 100%) sub- 
ject to power in do- 
nor to revoke. 


Right of Donee 
as Survivor 
Full survivorship 
intended. 


None intended; form 
of deposit as payable 
to ‘‘survivor’”’ intended 
only as protection for 
depositor in event of 
death of other. 


Full survivorship in- 
tended. 


Full survivorship in- 
tended. 


VARIATIONS IN JOINT BANK ACCOUNTS 


Characterization 


“True joint 
tenancy.” 


“True agency.” 


Analogy of U.S. 
Gov't Bonds and 
life insurance, 


Anology of 
revocable living 
trust. 





Judicial Recognition 


Estate of Schley, 271 Wis. 74, 72 N. 
W.2d 767 (1955). Presumed that 
depositor intended this combination of 
rights rather than any other. See also 
Estate of Pfeifer, 1 Wis.2d 609, 85 
N.W. 2d 370 (1957) (evidence to 
contrary must be ‘‘clear and satisfac- 
tory’). 


Plainse v. Engle, 262 Wis. 506, 56 
N.W.2d 89, 57 N.W.2d 586 (1953). 
Note again that the presumption 
favored above must be overcome 
by affirmative evidence; see Estate of 
Hounsell, 252 Wis. 138, 31 N.W. 2d 
203 (1948) (tax case). 


Zander v. Holly, 1 Wis.2d 300, 84 
N.W.2d 87 (1957) (semble). Is 
this testamentary? Cf. Warsco v. Osh- 
kosh Savings & Trust Co., 183 Wis. 
156, 196 N.W. 829 (1924); Tuck- 
er v. Simrow, 248 Wis. 143, 21 N.W. 
2d 252 (1946). 


‘Department of Taxation v. Berry, 258 
Wis. 544, 46 N.W.2d 757 (1951) 
(tax case dependent on _ property 
rights). Again the issue would be the 
testamentary nature of such an arrange- 
ment. See cases on preceding variation. 








520 WISCONSIN LAW REVIEW [Vol. 1958 


confined to joint tenancy notions tying rights during lifetime 
to survivorship after death (the only limiting factor may be the 
Statute of Wills). Upon one analysis of the cases, our court has 
already recognized these four possibilities. We actually have 
three cases dealing with rights during lifetime: Department of 
Taxation v. Berry,“ decided in 1951 and holding that the origi- 
nal depositor could retain control over both a joint checking 
account and a savings account and thus there was no completed 
gift for tax purposes; Estate of Schley,“ decided in 1955 (with 
no reference to the Berry case) and holding that the original de- 
positor had created a vested right in the donee to half the amount 
deposited; and Zander v. Holly,” decided in 1957 (with no reference 
to the Schley case) and holding that the original depositor could with- 
draw the entire amount and had intended no rights during lifetime. 
Of course the cases are distinguishable on the evidence introduced 
to show intent. But suppose the following issue could be presented 
on the facts of the Zander case: Can you have an account in which 
no rights are vested during lifetime but there are survivorship rights? 
Is this testamentary? It obviously is not a true joint tenancy. But 
why is it objectionable? It might be suggested that the court can 
reach the same result by manipulating the two concepts, joint ten- 
ancy and agency. If the problem concerns rights during lifetime, the 
court will reach the legal conclusion that there is an agency; if it 
concerns rights of survivorship, the court will (on precisely the same 
kind of evidence) conclude that there is a true joint tenancy. While 
this judicial method may handle property cases, it will prove com- 
pletely inadequate in the tax field where rights during lifetime and 
upon survivorship must both be considered concurrently in assessing 
tax consequences.” 

It is submitted that frank judicial recognition of an account which 
confers no rights during lifetime (or, as to a checking account, rights 
which are revocable), but carries survivorship rights, is justified, 
serves the modern policy of carrying out intent, and is no more 
a violation of the Statute of Wills than presently exists.“ Certainly 
the opening of bank accounts is surrounded by sufficient formality 
to prevent any question of fraud. The Zander opinion goes a long 





“258 Wis. 544, 46 N.W.2d 757 (1951). 

“271 Wis. 74, 72 N.W.2d 767 (1955). 

“1 Wis.2d 300, 84 N.W.2d 87 (1957). 

“ This is necessary to determine whether the original deposit is a transfer 
“intended to take effect in possession or enjoyment at or after death.” 

“A similar type of relationship arises where A opens an account in the 
name of “A in trust for B’’ and manifests an intent to retain a power of revo- 
cation—sometimes called a Totten trust. Such a trust account appears to be 
valid under WIS. STAT. § 231.205 (1957). 
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way toward recognizing an account as to which the depositor re- 
serves full control during lifetime but which will be effective after 
death to pass title to the survivor. 


Mortgages and Land Contracts 


Amazingly little is found in the treatises on contract law dealing 
with the rights of a surviving obligee. Contract law has borrowed 
heavily from property notions of joint tenancy. One may hazard the 
conclusion, however, that whether the joint obligees have survivor- 
ship rights is today a matter of intent. Careful analysis is vital in 
dealing with the land contract problems, and only less so in the 
mortgage situation. 

If a mortgage is payable to two persons, is the survivor entitled 
to the full unpaid balance (with security) on the death of one of the 
mortgagees? We start by noting that the Wisconsin statutory pre- 
sumption against joint tenancies does not apply to mortgages, these 
being an express exception under section 230.45 (1). Our supreme 
court has thus been free to rule that the right of survivorship re- 
quires merely a finding of intent under all the surrounding cir- 
cumstances.“ A court is more likely to find survivorship rights where 
the mortgage is payable to husband and wife, or where the mortgage 
is given back to secure part of the purchase price of property 
originally owned by the mortgagees in joint tenancy, or where the 
mortgage is given to secure a loan of money from a joint bank ac- 
count.” From the draftsman’s standpoint, it is easy to specify that 
the note is payable to the parties “or the survivor” if so intended, 
with a similar provision in the mortgage. 

“Joint” rights in land contracts have caused needless confusion. 
Fortunately the Wisconsin Supreme Court has announced sound 
doctrine, as compared with some of our neighboring states. Where 
a land contract names two persons as purchasers, it should create 
survivorship rights in such persons by analogy to a deed, either where 
they are husband and wife," or where the contract indicates an in- 
tent to create a joint tenancy.” In such case the survivor, of course, 
ought to bear the primary obligation of paying any unpaid balance 
of the purchase price under the contract.” 





“Williams v. Jones, 175 Wis. 380, 185 N.W. 231 (1921). 

” Fiedler v. Howard, 99 Wis. 388, 75 N.W. 163 (1898); Estate of 
Abddulah, 214 Wis. 336, 252 N.W. 158 (1934). 

™ Church v. Nash, 163 Wis. 424, 158 N.W. 89 (1916). 

™ Neitge v. Severson, 256 Wis. 628, 42 N.W.2d 149 (1950). 

See WILLISTON, CONTRACTS § 345 (rev. ed. 1938). The vendor 
can, however, sue the estate of the deceased joint purchaser under the Uniform 
Joint Obligations Act, WIS. STAT. § 113.06 (1957). 
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Where the land contract names two persons as vendors (“parties 
of the first part”), an issue may arise as to the right to proceeds 
in event of the death of one. If the parties in fact owned the land in 
joint tenancy, the land contract by both should not operate as a 
severance;“ the survivor should take full legal title, subject to the 
rights of the purchaser to specific performance, and should also 
have the right to full proceeds under the contract. Until the recent 
change in the standard land contract form, a problem could arise 
where land was owned by a husband in his name but the wife joined 
in the land contract to bar dower and was named as one of the 
“parties of the first part.” Under such a land contract, if the hus- 
band died, is his estate or the wife entitled to collect any unpaid 
balance? It is likely that a court would find no intent to create 
survivorship rights. Suppose, however, such a contract expressly 
stated that the amounts due would be paid to “the parties of the 
first part, or the survivor.” While there may be a serious question 
whether such a provision would be held testamentary, there is no 
sound reason why a party may not create joint and survivorship 
rights to proceeds of a land contract, just as he could by taking back 
a mortgage payable to himself and another. The new standard form 
(No. 36) eliminates any doubt as to intent by naming only the origi- 
nal owner as party of the first part. 


Tangible Personalty 


Creation of joint tenancy in tangible personalty seemingly will 
be governed by normal property rules requiring a transfer, “de- 
livery,” the four unities where not dispensed with by statute, and 
a manifestation of intention to create a joint tenancy.” Because 
title to tangible personalty is rarely documentary, the nature of 
ownership is much more “loose,” ?.e., left uncertain by the parties 
themselves. There is thus greater leeway for finding that particular 
assets are owned by one person alone, by two persons as tenants in 
common or by two persons as joint tenants. For example, take the 
problem which bothers the county judges in rural areas: When hus- 
band and wife own a farm in joint tenancy, should the livestock, 
farm equipment, and other items such as feed be treated as also 
jointly owned, or as the separate property of the husband? If the 
wife predeceases the husband, it is probable that the husband will 





™ See Kurowski v. Retail Hardware Mut. Fire Ins. Co., 203 Wis. 644, 
234 N.W. 900 (1931); Simon v. Chartier, 250 Wis. 642, 27 N.W.2d 752 


(1947). 
® Zander v. Holly, 1 Wis.2d 300, 84 N.W.2d 87 (1957). 
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assume ownership of the personalty and proceed to terminate the 
joint tenancy only as to the farm. But if the husband predeceases 
the wife, can she successfully petition for termination of the joint 
tenancy in both the farm and the farm personalty? Since a termina- 
tion proceeding is ex parte, who can object? The administrator of 
the husband’s estate ought to have standing or the next of kin 
if a personal representative has not yet been appointed. In Wiscon- 
sin our county judges are accustomed to raise such questions on their 
own motion anyway. If so, who has the burden of proof? Normally 
possession of personalty raises a presumption of ownership.” If 
both husband and wife had joint possession of the farm and the 
personalty thereon, as is normally true, is this enough? The sur- 
prisingly meager authority in other states indicates that a pattern 
of ownership as to other items (such as the bank accounts, whether 
in husband’s name or in the couple’s joint names) is relevant and 
persuasive.” Some of our county judges will inquire along the same 
lines into the manner in which the milk checks are made payable. 
Should the statutory presumption of tenancy in common be deemed 
relevant? It would seem not. Technically it applies only to land. 
Moreover, while it is normally desirable to apply the realty statutes 
by analogy to personalty, note that the issue here is not between 
tenancy in common and joint tenancy, but between ownership by 
one person and joint ownership by two. 

Policy-wise, other factual elements become relevant. If the wife 
has worked on the farm, the enterprise has in practice been a family 
partnership; she ought to have an interest in the proceeds. Certainly 
if she can establish that the rents and profits from the farm (to 
which she is legally entitled to a share) have been used to purchase 
livestock and equipment, she can thereby assert a claim to an inter- 
est; but should she even have the legal burden of tracing? 

Should the other family relations be relevant? If the children 
are minors, treating all the property, real and personal, as owned 
in joint tenancy avoids the necessity of a guardianship for the 





™ Vaughan v. Borland, 234 Ala. 414, 175 So. 367, 111 A.L.R. 1370 
(1937). An early Wisconsin case seems contra, however: Stanton v. Kirsch, 
6 Wis. 338 (1858). Compare Resch v. Senn, 28 Wis. 286 (1871) (posses- 
sion of widow not presumptive where property proved to be decedent's) ; 
Estate of Budney, 2 Wis.2d 389, 86 N.W.2d 416 (1957). 

* Block v. Schmidt, 296 Mich. 610, 296 N.W. 698 (1941) (owner- 
ship of realty deemed ‘‘quite persuasive’ as to nature of ownership of person- 
alty) ; compare, In re Ebdon, 98 N.Y.S.2d 697 (1950) (farm and personalty 
bought as an entity with deed to realty in joint tenancy but no bill of sale— 
personalty held to be in joint tenancy, but later-acquired personalty held to 
belong to husband). 

WIs. STAT. § 234.21 (1957). 
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children; conversely, of course, it at the same time eliminates pro- 
tection of the children against such developments as a second 
matriage. 

Are expressions by the parties themselves as to the ownership 
nature of their properties competent? Suppose the husband and 
wife have executed a writing declaring that all property they then 
own or thereafter acquire is to be in joint tenancy; is this competent 
and controlling? First, we must distinguish the issues. Such a writ- 
ing cannot change ownership by one of the spouses into a joint 
ownership; only a transfer can do that.” But the writing certainly 
is relevant in establishing the nature of ownership which is in doubt. 
To illustrate: if the farm itself were in the husband’s name, such 
a writing is obviously inadequate to change the title into a joint 
tenancy; but if we are trying to decide who owns an asset to which 
the rights are in doubt, what better evidence is there than the 
declarations of the parties themselves? Even if oral, statements by 
the husband that “all our property is jointly owned” would con- 
stitute an admission against interest. 

Two final comments may be made. Under the Wisconsin inheri- 
tance tax statute, where the farm personalty may be a significant 
item, the tax authorities have a vital interest. As we noted original- 
ly, the likelihood is that if the wife dies first, the personalty will be 
“assumed” by all concerned to belong to the husband. Tax logic 
would require the same premise when the husband is the first to 
die. The opposite conclusion cuts the tax base in half; a tax statute 
like the federal provision would eliminate this difficulty. The 
second comment may in most cases seem academic. If the personalty 
is treated as jointly owned, and a termination proceeding is held, 
the final judgment will not protect purchasers if the proceeding 
is ex parte. If there are other assets in the individual name of the 
deceased husband, requiring an administration, termination then 
becomes an integral part of the probate proceedings and hence 
inter partes, in which case there would be no problem. In the larger 
sized estate there are likely to be individually owned assets in addi- 
tion to the farm personalty; hence the final judgment is more likely 
to be conclusive. In the smaller estate the cost of recovering assets 
from a purchaser is often prohibitive in proportion to the value of 
the property involved. 

Some items of tangible personality have documentary evidence of 
ownership, e.g., a certificate of title for an automobile. Such docu- 





a of Gabler, 265 Wis. 126, 60 N.W.2d 720, 61 N.W.2d 823 
(1953). 
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mentation is obviously relevant. It it controlling? In other con- 
texts we have permitted introduction of other evidence to establish 
an ownership different from that indicated by the certificate of title. 
This is precisely what our court has done with reference to joint 
bank accounts — allowed other evidence to control the written form 
of the account. However, the Zander case may demonstrate judicial 
reluctance to extend this technique to car registration and registered 
stock certificates. 

Finally, a related problem arises as to ownership of contents of a 
“joint” safety deposit box. The form of rental agreement employed 
by most banks is fortunately drafted to specify that only “joint ac- 
cess” is intended and that no property rights in relation to the con- 
tents are intended to be created by the form of the agreement. 
If an ambiguous form of agreement is employed, most courts seem 
to reach the same conclusion as to intent.” In any event, the rental 
agreement would not override documentary title to such contents 
as stock or bonds if these were registered in the name of one party 
alone. Suppose, however, that the box contained a sealed envelope 
containing cash and marked “Property of H and W, or the sur- 
vivor.” While the tax authorities may justifiably view this as an 
evasionary device, and creditors of the husband’s estate might also 
successfully regard the arrangement as a fraud on them, it ought to 
control for other purposes.” 


IV. RELATION BETWEEN WILLS AND JOINT TENANCY 
Effect of Will Disposing of Joint Property 


The normal rule is that joint tenancy property is owned wholly 
by the survivor on death of the other joint tenant, and in strict legal 
theory nothing passes under the will of the deceased joint tenant.” 
While either might during his lifetime effect a severance of the joint 
tenancy, one may not do so by a will; at death his interest has ceased 
and hence there is no property upon which the will can operate. 





® California Trust Co. v. Bennett, 33 Cal.2d 694, 204 P.2d 324 (1949); 
David v. Ridgely-Farmers Safe Deposit Co., 342 Ill. App. 96, 95 N.E.2d 725 
(1950). Contra: Hausfelder v. Security-First Nat. Bank, 77 Cal. App. 2d 
478, 176 P.2d 84 (1946); see also Jn re Peterson’s Estate, 239 Mich. 452, 
‘a9 ef 418 (1927); Lilly v. Schmock, 297 Mich. 513, 298 N.W. 116 

41). 

“ Authorities in other states are not too helpful. For example, although the 
Illinois courts have held that no joint ownership results from such facts, the 
cases turn on the language of the Illinois statute abolishing the right of survivor- 
ship except where a written instrument expresses an intention to create a joint 
tenancy. In re Estate of Wilson, 404 Ill. 207, 88 N.E.2d 662 (1949); In re 
Estate of Brokaw, 339 Ill. App. 353, 90 N.E.2d 300 (1950). 

@ Bassler v. Rewodlinski, 130 Wis. 26, 109 N.W. 1032 (1906). 
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It is this feature of joint tenancy which make it so important for the 
will draftsman to determine present title of all holdings of a testator 
and to sever any joint tenancy during lifetime if the testator wishes 
to change devolution of such title at his death. 

However, the doctrine of election has in the past worked to allevi- 
ate the harsh results of the foregoing concept where the testator 
mistakenly attempts a testamentary disposition of his interest in 
jointly held property. If a will purports to give decedent's interest 
in joint property to a third person and also gives other property to 
the surviving joint tenant, under the election doctrine the probate 
court will require the surviving joint tenant to give up his sur- 
vivorship rights to the joint property as a condition to his taking 
under the will. The joint tenant may of course elect to take as sur- 
viving joint tenant, but in that event he will not be permitted to take 
the property devised or bequeathed to him under the will. The 
election doctrine thus prevents to some degree distortion of the 
testamentary scheme where the terms of the will attempt to dispose 
of the deceased joint tenant's interest. 

In every election case the probate court heretofore had to decide 
two issues: (1) Did the particular will require a beneficiary to give 
up property which would belong to him outside the will (this might 
be joint property or other property such as proceeds of life insurance 
payable to him), in order to take under the will? (2) What acts on 
the part of the beneficiary constituted such an election on his part? 
The former is a matter of ascertaining the testator’s intent; the 
latter is a problem of determining the point at which the beneficiary 
can still make a choice without unfairness to other interested parties. 
Our supreme court has followed the sound rule that, in order to 
create the necessity for election, the will must clearly and unmistak- 
ably manifest an intention to dispose of property which the testator 
has no power to dispose of by will.” On the other hand, in Will 
of Schaech,. the court was willing to find that an election had been 
made on facts which did not clearly indicate a deliberate choice by 
the person required to elect, or any unfairness to other persons. 

The 1957 legislature enacted” section 238.02 (2) providing as 
follows: 


Neither the acceptance of a bequest or devise, nor the participa- 


* Will of Parker, 273 Wis. 29, 76 N.W.2d 712 (1956). 

“252 Wis. 299, 31 N.W.2d 614 (1948); compare earlier cases indicat- 
ing a more equitable doctrine such as Beem v. Kimberly, 72 Wis. 343, 39 
N.W. 542 (1888) and Rowell v. Barber, 142 Wis. 304, 125 N.W. 937 
(1910). 
* Wis. Laws 1957, c. 





232. 
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tion of the legatee or devisee in the probate proceeding, shall 
constitute an election by him to forego, waive or convey his pre- 
existing interest or right of survivorship in any property which 
the will or codicil attempts to bequeath or devise to another 
person, unless the will or codicil so provides in express terms. 


How does this legislation change the pre-existing law? 


The new statute raises a number of unanswered (and from my 
standpoint, unanswerable) questions. The statute seems to deal 
with the issue of what acts constitute an election;” yet in the last 
clause the statute introduces the element of intent, which analytical- 
ly seems irrelevant. What act would constitute an election if accept- 
ance of a bequest or devise does not? Can the county judge require 
the beneficiary to file an affirmative election in writing prior to 
entry of the final judgment whenever he concludes that the will 
clearly requires an election? If the beneficiary is the widow (as fre- 
quently is the case), what is the relation to section 233.14? What 
must the will expressly provide in order to require an election? 

Suppose a simple will by a testator owning a farm Blackacre in 
joint tenancy with his wife and $10,000 worth of stock in his own 
name. His will provides as follows: “I devise to my son John a half 
interest in my farm Blackacre which I own jointly with my wife. 
I give and bequeath to my wife Jane the residue of my property. 
I name my wife Jane executrix of this will.” It is clear under the 
statute that the appointment of Jane as executrix is not an election; 
nor would acceptance of money under an order for partial distribu- 
tion be. But could the county court require Jane to file a formal 
election to give up a half interest in the farm (which she would take 
by survivorship) as a condition to a final judgment awarding her 
all other property? Or could Jane take the stock under the residuary 
bequest and also keep entire ownership of the farm as surviving 
joint tenant? The language of this will does not expressly provide 
that acceptance of the bequest constitutes an election to give up the 
wife’s right as surviving joint tenant; yet such is clearly the intent 
of the testator. If a court were to construe the statute to permit the 
wife to take both the stock and the entire ownership of he farm in 
our case, is the statute open to attack as unconstitutional under the 
line of cases following Will of Rice?” One final question turns on 
whether the statute is procedural or substantive: Does it apply where 





“Chapter 232 is entitled an act ‘‘relating to the effect of participation in 
probate of will as constituting election by beneficiary.” 
"150 Wis. 401, 136 N.W. 956, 137 N.W. 778 (1912). 
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testator died before the effective date of the statute but probate was 
commenced after the effective date? 

Note that a will carefully and properly drafted should never at- 
tempt to dispose of joint property. Need for election therefore 
arises only where the testator has not fully disclosed facts of owner- 
ship to his attorney or where the testator has a will prepared with- 
out adequate legal advice. Since the election doctrine was judicially 
designed to provide a measure of relief against a mistake as to legal 
consequences, and is a desirable doctrine, I would recommend that 
the court construe the new statute to have limited scope only. 


Effect of Joint Will Where Property is Jointly Owned 


Another troublesome problem where parties own property in 
joint tenancy and execute either a joint will (i.e., a single document 
purporting to be the separate will of each) or mutual wills pursuant 
to a contract not to revoke. Failure to carefully consider the applica- 
ble legal doctrine has caused confusion. It is believed that the fol- 
lowing propositions are sound: A recital in a joint will that the 
parties intend to hold all of their property in joint tenancy does not 
of itself operate to create a joint tenancy® (but remember to dis- 
tinguish such a recital as proof of manner of ownership). If the par- 
ties do hold their property in joint tenancy, a joint will may be con- 
tractually binding on the survivor; the promise by each to keep the 
will in force as survivor constitutes ample consideration, as would 
the detriment to the deceased in not exercising his power to sever 
the joint tenancy during lifetime.” The parties need not own any 
individual property. If on the other hand the parties do own in- 
dividual property and attempt to make a joint will to become effec- 
tive only on the death of the survivor, in effect trying to pass proper- 
ty on the death of the first without probate, such a will is invalid.” 
Whether a joint will is intended to be contractually binding on the 
parties must be determined from the language of the will as in- 
terpreted in light of all the circumstances.” If the joint owners make 
separate wills and agree that the survivor shall not revoke his or her 
will, such an agreement must be stated on the face of the will or 





issn of Gabler, 265 Wis. 126, 60 N.W.2d 720, 61 N.W.2d 823 

@ See Effiand, Wisconsin Law Relating to Joint and Mutual Wills, 28 
Wis. B. BULL., Feb. 1955, p. 7. 

™ This is the proper interpretation of Estate of Cordes, 1 Wis.2d 1, 82 
N.W.2d 920 (1957). 

™ Doyle v. Fischer, 183 Wis. 599, 198 N.W. 763 (1924). 
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be embodied in a separate written contract.” If separate wills are 
used, and the parties have agreed that the survivor will not change 
his will, the wills ought therefore to recite the terms or presence of 
the contract, which should be reduced to writing. 


Reasons Why Each Joint Owner Should Have a Will 


The popular impression is that a person owning property in joint 
tenancy with another has no need of a will. But in fact there are 
a number of reasons why a joint tenant should have a will. In the 
first place, frequently there is property individually owned; for ex- 
ample, a will properly drafted transfers after-acquired property, in- 
cluding inherited property. Secondly, a will is necessary to provide 
a planned disposition on death of the survivor. The will can provide 
for ultimate disposition in event of a family catastrophe. Thirdly, 
a will can provide protective machinery, such as a trust for children 
or nomination of testamentary guardian for minors. Joint owner- 
ship is at best only one part of a careful estate plan. 


V. Tax CONSIDERATIONS 


Tax aspects loom increasingly important, but too often are over- 
emphasized. The joint form of ownership must in any individual 
case be compared with the alternatives: ownership by one party 
alone; ownership by both as tenants in common; life estates with 
contingent remainder to the survivor; or a trust under which addi- 
tional persons may be beneficiaries and which may be either re- 
vocable or irrevocable. Obviously a comparison with these other 
alternatives is fruitful only in a given fact situation and cannot be 
undertaken in the abstract here. We shall therefore confine our 
attention to the co-ownership problem and point out the tax con- 
sequences relating to those forms of ownership lumped under the if 
concept of “joint ownership.” ie 


Taxation on Death of a Co-owner — Federal Rule 


To assure a realistic perspective, we must note first that the fed- 





™WIs. STAT. § 238.19 (1957), created by Wis. Laws 1957, c. 211, 
provides: ‘‘No will shall be construed as contractual unless such fact affir- 
Matively appears in express language on the face of the instrument. This 
section shall not apply to joint wills which exist as a single document.”” It may 
be that under this section the separate written contract is not enforceable unless 
referred to in the wills themselves; however, the statute by its terms refers only 
to “‘construction’’ of the will and not to proof or validity of a separate contract 
by other evidence. It is designed to prevent any inference that separate wills 
are contractual merely because executed at the same time and pursuant to a com- y 
mon estate plan. , 











530 WISCONSIN LAW REVIEW [Vol. 1958 


eral estate tax applies only to estates of more than $60,000; and 
secondly that joint interests expressly qualify for the marital deduc- 
tion,” so that joint ownership between husband and wife will pose 
federal estate tax problems only where the estate will exceed 
$120,000. 

Section 2040 of the Internal Revenue Code requires inclusion as 
part of the decedent's estate of all property held jointly with another 
“except such part thereof as may be shown to have originally belong- 
ed to such other person and never to have been received or acquired 
by the latter from the decedent” as a gift. As a practical matter this 
places on the taxpayer the burden of showing the extent to which 
the survivor contributed all or part of the jointly owned property, 
or the consideration for its acquisition. One exception is stated for 
the case where a third party gives the property to the decedent and 
the survivor as joint owners, in which case only one-half is included 
in the estate. We can best explore the nature and extent of the tax- 
payer’s burden by a number of illustrative situations: 

(a) H and W have a joint bank account. W inherits $10,000 from 
a parent and deposits it in the account. Several years later H dies. 
W can prove the origin of the deposit, but does not prove the amount 
and nature of subsequent withdrawals from the account. This proof 
has been held inadequate, and the entire balance in the account will 
be included in the estate of H.™ 

(b) H makes a gift of money (or stock) to W. Later this money 
(or proceeds of sale of the stock) is invested in joint holdings with 
H. This is not a contribution by W since it was originally received 
from H as a gift, and all would be included in H's estate.” 

(c) H purchases stock (or income-realty) in the names of himself 
and W as joint tenants. Dividends from the stock (or rentals) are 
deposited in a joint bank account or used to acquire additional joint 
holdings. Upon proof of such facts after the death of H, one-half of 
such dividends and rentals will be treated as “originally belonging” 
to W and a proportionate amount of the joint holdings traceable 
to this source would be excluded from H’s estate.” Conversely, how- 
ever, if W predeceased H, the proportion attributable to half of such 
income would be included in W’s estate.” 

(d) H and W operate a farm, or run an independent grocery 





INT. REV. CODE OF 1954, § 2056(e) (5). 
™ Estate of Mead P-H 1942 T.C. Mem. Dec. 942236. 
™ Nathalie Koussevitsky, 5 T.C. 650 (1945). 
™ Proposed U.S. Treas. Reg. § 20.2040-1(c), example 5 (1956); Ralph 
Owen Howard, 9 T.C. 1192 (1947) (stock dividends) . 
™ Marie Louise Selecman, 9 T.C.M. 997 (1950). 
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store. Profits are placed in a joint bank account or in joint invest- 
ments. Can W successfully maintain that she has contributed her 
services and prove their value? It is held that this will be allowed 
only if there is a formal or informal partnership agreement which 
provides an adequate basis for proving the value of W’s contribu- 
tion.” (But could W not be allowed as her contribution half the 
rental value of the realty, based on the preceding example?) 

(e) H buys stock in joint names of self and W for $20,000 and 
dutifully files a gift tax return. The market value of the stock rises 
to $80,000, and the parties sell. The proceeds are reinvested in other 
property jointly owned, which at H’s death is valued at $100,000. 
W claims that half of the profit on the stock ($30,000) belonged to 
her and was contributed by her toward the second investment; hence 
three-eighths of the jointly owned property should be excluded from 
H’s estate. Here the case authority and the regulations are in dis- 
agreement. Under the regulations, no exclusion will be allowed.” 
In Harvey v. United States,” the Court of Appeals for the Seventh 
Circuit held that such profit was income belonging to W once it is 
realized by the sale and is no different from the income under ex- 
ample (c); hence W has made a contribution. The validity of the 
regulations rests upon emphasis to be placed on the wording of the 
statute: “never to have received or acquired” from the decedent by 
gift. The court’s decision seems to reach odd results: if A buys prop- 
erty in the joint names of A and B and the property doubles in val- 
ue, all will be included in A’s estate; but if the same property is sold, 
one-fourth becomes the property of B and his contribution toward 
any new joint holdings. This is of course a logical consequence of 
treating sale as the point of realization of income. 

({) H and W buy a farm in joint tenancy and both sign a land 
contract or mortgage back to finance part of the purchase price. 
At H’s death, a balance is unpaid. W’s obligation to pay is here 
deemed a sufficient proportionate contribution.” 

In summary, the statute places a stiff burden on the taxpayer, one 
which the average person finds difficult to meet because of inade- 
quate records. The best advice therefore is that, where the estate 
will exceed the probable deductions (including the all-important 





* See Richardson v. Helvering, 80 F.2d 548 (D.C. Cir. 1935); Berkowitz 
v. Comm’r, 108 F.2d 319 (3d Cir. 1939); Singer v. Shaughnessy, 198 
F.2d 178 (2d Cir. 1952). 

” Proposed U.S. Treas. Reg § 20.2040-1(c), example 4 (1956). 

© 185 F.2d 463 (7th Cir. 1950). 
_ _ "Bremer v. Luff. 7 F. Supp. 148 (N.D.N.Y. 1933); compare Fletcher 
E. Awrey, 5 T.C. 222 (1945). 
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marital deduction) plus the $60,000 exemption, records of contribu- 
tion should be carefully maintained and separate bank accounts 
utilized to segregate income for purposes of tracing. 

One of the interesting theoretical problems is whether the parties 
to a joint tenancy can terminate in anticipation of the death of the 
tenant who made the original contribution, without coming within 
the scope of section 2035 of the Code, which taxes transfers made in 
contemplation of death. For example, suppose a husband has con- 
tributed all the funds for purchase of jointly held farm-real estate; 
upon learning that the husband has a serious illness and only a short 
time to live, the parties convert the joint tenancy into a tenancy in 
common by cross-deeds to avoid inclusion of the entire farm in the 
husband's estate. The difficulty with the previous contention of the 
Service that there has been a transfer in contemplation of death 
is in finding a transfer by the husband without adequate considera- 
tion; since the wife already owned a half interest, all the parties 
have done is to release their rights to take as survivor, and clearly 
under the facts the wife is releasing a right which is more valuable 
than the right of the husband (in view of his illness, his chance of 
surviving is worth less).“ In the proposed regulations the Service 
now recognizes that only the half interest of the husband is includi- 
ble in his estate; this would of course be included even if the parties 
had conveyed to a third party (such as a child). * 

There are three possible exceptions to this general rule. Suppose 
in our illustration the farm had been purchased after 1954 and 
the creation of the joint tenancy had not been elected as a gift 
under section 2515 (see the discussion hereafter); since the latter 
section treats the termination as the effective transfer in such a 
case, it would seem that on termination in contemplation of death, 
the entire property would be included in the husband's estate. 
Similarly if the husband had opened a joint bank account and all 
funds therein originated with him, even if the wife withdrew all 
funds in contemplation of his death, this ought to be treated as 
a transfer by the husband.“ This is because the original transfer is 
not considered as complete until the funds are withdrawn by the 
non-depositor. A similar result would seem to follow where govern- 
ment bonds purchased by the husband in co-ownership form with 





® Sullivan's Estate v. Comm’r, 175 F.2d 657 (9th Cir. 1949); see 
Edwin W. Rickenberg, 11 T.C. 1 (1948), rev’d 177 F.2d 114 (9th Cir. 
1949). 
* Proposed U.S. Treas. Reg. § 20.2040-1(d) (1956). 

* Harold W. Grant, 1 T.C. 731 (1943): consider also the analogy of 
release of a power of revocation by the decedent in contemplation of death. 
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his wife are cashed by the wife in anticipation of his death. While 
at first glance the suggested results in the bank account and gov- 
ernment bond situations seem to adopt the older theory of deple- 
tion of the estate, the real rationale is that in these special situations, 
under the principle of pari materia, we are carrying out the notion 
that the transfer is completed not when the co-ownership form is 
first set up but when the other party is permitted to assume control. 
This will perhaps be clearer after the discussion of gift taxes which 
follows. 


Taxation on Death — The Wisconsin Inheritance Tax 


In general, the State of Wisconsin levies an inheritance tax on 
one-half the value of jointly owned property on death of either 
owner, under section 72.01 (6). Unlike the federal rule, the source 
of contribution is deemed immaterial.* 

The Inheritance Tax Counsel has repeatedly tried to reach the 
other half in certain situations.” This raises the issue whether 
section 72.01 (6) is exclusive, or whether a transfer into co-ownership 
may itself be reached under section 72.01 (3) as one “intended to 
take effect in possession or enjoyment at or after death.” Let 
us analyze a simple problem to test this. Suppose X on his death-bed 
transfers all his property into a joint tenancy with his son Y and 
then X dies. There are really two taxable transfers taking place 
here: the creation of the joint tenancy which transfers a half 
interest to Y, and the termination on death of X which transfers 
the other half to Y. It is clear that the former being in contempla- 
tion of death is taxable under section 72.01 (3), and the second 
under 72.01 (6); hence the entire value of the property could be 
included.” Now suppose the original creation was not in contem- 
plation of death but was of a type in which the donor retained full 
control or the income during life (e.g., donor retains possession 
of government bonds registered in co-ownership form; donor re- 
serves dividends for life at the time stock is transferred into joint 
ownership with another, as suggested in the Zander case; or donor 
deposits in a joint savings account over which he reserves control 
through possession of the passbook). Other states under statutes 





* Estate of Hounsell, 252 Wis. 138, 31 N.W.2d 203 (1948). 

* This was done in his letter of 1954, instructing county judges and 
public administrators relative to government bonds in co-ownership form and 
joint bank accounts. The Tax Department has sponsored legislation to clarify the 
law but has thus far been unsuccessful. No legal conclusion, however, can be 
drawn from failure of such bills as 381A of the 1957 Session to pass. 

* State Board of Equalization v. Cole, 122 Mont. 9, 195 P.2d 989 
(1948); Wisconsin Tax Comm. Ruling 541, Oct. 1, 1926. 
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similar to ours™ have held the entire value of the property (not 
just half) taxable in such cases on the ground that the original 
transfer was one “intended to take effect in possession or enjoyment 
at or after death.”” It may be argued that this may become a case 
of “heads the state wins, tails the taxpayer loses,” since half would 
be taxed if the other party dies. Thus, suppose X opens a joint 
savings account in his name and that of Y, payable to either or 
the survivor; X makes all deposits and retains the passbook. If X 
dies first, all would be taxed as an inheritance by Y under the 
above theory. Yet, if Y should predecease X, half would be taxed 
as passing back to X. The fallacy in this argument rests in the last 
premise. If we recognize that retention of control of such forms 
of property as government bords and bank accounts means that 
no rights are vested in the other co-owner during lifetime, then if 
the latter dies first there is no taxable transfer, since nothing comes 
back to the donor.” Hence it is not unfair to tax 100 per cent in 
the estate of the donor. The practical difficulty may be that wheth- 
er rights are vested during lifetime is a matter of “intent”; and the 
tax administrator either will be content to reach half in any case 
or will attempt to reach the maximum in either case and place the 
burden on the taxpayer of showing contrary intent. It should be 
remembered that these problems arise only as to forms of co-owner- 
ship which are not strict joint tenancies, and thus never occur as to 
realty. 


Federal Gift Tax on Creation 


Generally a transfer into joint tenancy by way of gift creates in 
the donee a right to a half interest and is taxed accordingly.” If 
the donee is the spouse of the donor, half of the taxable transfer is 
deductible under the marital deduction provisions of the gift tax 
law.” To illustrate, assume a husband with his own funds pur- 
chased stock for $40,000 and had it registered in his name and his 





* Of course, under a statute similar to the federal code provisions there is 
no problem. 

* In re Brown's Estate, 122 Mont. 451, 206 P.2d 816 (1949) (govern- 
ment bonds with joint access by co-owners) ; Watkins v. Shaw, 234 N.C. 96, 
65 S.E.2d 881 (1951) (same); Myer’s Estate, 359 Pa. 577, 60 A.2d 50 
(1948); Estate of Messerschmidt, 73 N.W.2d 123 (S.D. 1955). 

” A related problem exists if the donor gives up all control to the donee, 
as where he delivers government bonds to the donee who is free to cash them. 
In such a case, unless the transfer is in contemplation of death, nothing is 
taxable on death of the donor. Littlejohn v. County Judge, 79 N.D. 550, 
58 N.W.2d 278 (1953). 
™ Proposed U.S. Treas. Reg. § 25.2511-1(g) (5) (1957). 

“INT. REV. CODE OF 1954, § 2523(d). 
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wife’s as joint tenants. This would be a taxable gift of $20,000, but 
a $10,000 marital deduction would be allowed, thus reducing the 
net amount subject to tax to $10,000. 

However, two notable exceptions to this general rule exist. The 
1954 Code provides that the creation of a joint tenancy in real 
property between husband and wife is not a gift unless the donor so 
elects; this applies only to post-1954 transfers.“ Although the pur- 
pose of this section was to enable married couples to own their 
homes in joint tenancy without gift tax consequences, it is applicable 
to all realty, including investment property. In some limited situa- 
tions where substantial amounts of realty are involved, it may be 
advantageous to elect to pay a gift tax at time of creation. The 
second exception is spelled out by the Regulations, and follows from 
the general notion that no tax is imposed until the gift is “com- 
plete.” Where the joint interest is of a type where the donor retains 
full legal control (as where government bonds in co-ownership form 
are retained in the possession of the donor so that he can cash 
them, or where funds are deposited in a joint bank account from 
which the donor may withdraw in full), there is no taxable gift 
until the donee actually receives the proceeds.™ 


Wisconsin Gift Tax on Creation 


Any transfer by one person into joint tenancy with another con- 
stitutes a gift of one-half of the value of the property in all “true” 
joint tenancies, such as real estate, stocks and tangible personalty. 
On the other hand, where the co-ownership arrangement permits 
the donor to retain legal control, the gift is deemed incomplete. 
This seems a fair summary of the holding in Department of Taxa- 
tion v. Berry,” where the Wisconsin Supreme Court held that crea- 
tion of joint bank accounts (both savings and checking) involved 
no taxable gift because the depositor could withdraw “in whole 
or in part.” However, if on the facts the deposit in the joint bank 
account creates an immediate right to an indefeasible half interest, 
as in Estate of Schley,” previously discussed, there would be a sound 
basis for taxing the creation of the account in such a case. If 
Wisconsin follows the federal lead with regard to government bonds 
as well, the purchase of such bonds in co-ownership form would 





“INT. REV. CODE OF 1954, § 2515(a), and relevant regulations. 

“Proposed U.S. Treas. Reg. § 25.2511-1 (g) (4) (1957). Query 
whether the test is legal or practical control? 

"258 Wis. 544, 46 N.W.2d 757 (1951). 

"271 Wis. 74, 72 N.W.2d 767 (1955). 
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likewise not be a taxable gift; the gift would take place only when 
the other owner cashed the bonds. 


Gift Taxes on Termination During Lifetime 


Generally, if joint tenants terminate their co-ownership either 
by converting the form of ownership into one in common or by 
selling the property and dividing the proceeds equally, no taxable 
gift takes place. Of course, if one joint tenant conveys or trans- 
fers his entire interest to the other, he has made a gift of his half 
interest. 

The exceptions follow the same pattern set out above. If 
real property was placed in joint tenancy by one spouse after 
1954 and the creation was not elected as a gift under section 2515 (a), 
there may be a federal gift tax on termination, under section 2515 (b) 
of the Code. Thus, where a husband purchased a home in 1955 and 
paid the entire consideration, taking title in the name of himself and 
his wife without filing a gift tax return for that year, if the home 
was sold in 1957, a gift took place to the extent that the wife 
“received” any of the proceeds. If the proceeds were reinvested 
in other realty in joint tenancy, the Regulations will not treat 
this transaction as a termination if specified conditions are met.” 
On the other hand, there are dangers inherent in deposit of the 
proceeds in a joint bank account. For example, if proceeds of the 
sale of the home in our illustration were placed in a joint checking 
account, “presumptively” the wife has “received” half of the pro- 
ceeds and this would be a taxable gift.“ Hence in such situations 
proceeds ought to be placed in the husband’s individual account. 

The second exception to the general rule is the joint account al- 
ready considered; if the non-depositor withdraws any funds from 
the account, this withdrawal constitutes a gift taxable under both 
federal and Wisconsin law. 


Income Tax Consequences 


Generally each of two co-tenants has a right to half of the income 
from the property and should report accordingly. Where the 
parties are husband and wife filing a federal joint return, since 
1948 there is no longer any advantage in co-ownership; but there 
is still the advantage of splitting income for purposes of the Wis- 
consin income tax. Similarly deductions such as expenses are split 
equally between the co-owners. Apparently one co-owner can not 





* Proposed U.S. Treas. Reg. § 25.2515-1 (d) (2) (1957). 
* Proposed U.S. Treas. Reg. § 25.2515-1 (d) (3) (ii) (1957). 
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take full expense deduction even though he paid the entire expense 
(and under property law has no right to contribution). This seems 
correct on the theory that it is the net income which is split between 
the owners, and any contrary arrangement between them which 
would increase the proportion of one owner is actually an assign- 
ment of income. 

Again there are some limited situations where all income is 
taxed to one co-owner, namely those where the donor has retained 
control (the government bonds or the joint bank account of the 
type involved in the Zander case). 

Finally, we must determine the proper cost basis of jointly held 
property. Prior to the 1954 Code there were serious disadvantages 
to taking property by survivorship rather than by will. Since 
1954 this is no longer true. The Federal Code now allows the survi- 
vor a new cost base as of decedent’s death to the extent that the joint 
property is required to be included in the decedent's estate.” If 
the decedent’s estate was under $60,000 and no estate tax return 
was filed, the survivor is still entitled to the new base. The State 
of Wisconsin allows the survivor a new cost base for half the value 
of the property as of date of death, the cost base for the other half 
remaining unchanged (value as of date of the gift). 


VI. FuRTHER CONSIDERATION OF INDESTRUCTIBLE SURVIVORSHIP 


We have already seen that a substitute for the joint tenancy is the 
conveyance of a tenancy in common for the joint lives of the grantees 
with a contingent remainder to the survivor. While a number of 
states have had occasion to recognize this concept (and of course 
there is no possible objection to it), very little consideration has 
been given to its tax and other consequences. Deeds conveying such 
an interest have been employed in Wisconsin for some time, at- 
torneys seeking to obtain for their clients an indestructible type of 
survivorship. Some of the advantages have been previously discussed. 
Let us explore some of the other consequences where A transfers by 
deed (or assignment of personalty) to “A and B for their joint lives, 
with contingent remainder to the survivor.” 

As to gift taxes, A has transferred to B a half interest for the 
duration of their joint lives (valued here on the basis of their joint 
expectancy), plus a contingent remainder based on B’s chances of 





” Elmer B. Boyd, 28 T.C. No. 61 (May 31, 1957); George E. Reynolds, 
26 T.C. 1225 (1956). 
™ Rev. Rul. 143, 1954-1 CUM. BULL. 
INT. REV. CODE OF 1954, § 1OL4 (by (9). 
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surviving A. Such interests can be valued for tax purposes. Since 
A retains no power to revoke, there is a completed gift of the in- 
terests to B. 

If A dies first, since he has reserved a life estate in an undivided 
half interest, to this extent (i.e., one-half) the transfer would be 
subject to both a federal estate tax and a Wisconsin inheritance 
tax under Code section 2035 and Wis. Stat. 72.01 (3). The other half 
would also be subject to the federal estate tax, under Code section 
2037, unless A’s reversionary interest is valued at five per cent or less 
(which is extremely unlikely in most cases). Whether or not the 
other half would be subject to Wisconsin inheritance tax under sec- 
tion 72.01 (3) as a transfer intended to take effect in possession or 
enjoyment at or after death is unsettled, but it appears possible that 
it would be. If so, this is a different tax consequence from a joint 
tenancy created by A, although both types of transactions have the 
same federal tax consequences. 

On the other hand, if B predeceases A, no interest passes from B 
to A at death. Hence there is no federal estate tax under Code 
section 2033 and no Wisconsin inheritance tax under section 
72.01 (1). Nor has B made any transfer during lifetime which might 
be encompassed within any of the other tax provisions of the Code 
or chapter 72. Again there is no theoretical difference between 
this and a joint tenancy so far as the federal estate tax is concerned 
(nothing being included in B’s estate since A furnished the entire 
consideration); but the burden of proof placed on the taxpayer by 
section 2040 is eliminated, thus removing a practical risk of taxa- 
tion. As to the Wisconsin tax, again there is a real difference since 
half would be taxed as passing from B to A if a joint tenancy had 
been created. 

As to income tax base, if B survives A, B would acquire a new 
cost base for purposes of federal income tax: the value at date of 
death (or the alternative value one year later if so elected in the 
estate tax return). Again the result is the same as for a true joint 
tenancy. 

If the life-estate-contingent-remainder form is employed, what is 
the appropriate procedure upon death of one of the parties? There 
should be a proceeding for termination of the life estate rather 
than termination of a joint tenancy. However, these two proceed- 
ings are substantially similar, the major difference being the tax 
aspects of the proceedings. Both are authorized by the same statu- 
tory sections; in neither would unsecured creditors of decedent 
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have any standing, nor would heirs or devisees (unless the dece- 
dent’s will specifically requires an election). Secured creditors could 
rely on their liens. But note that section 230.455 would apply only 
to preserve the liens against true joint tenancy property; thus se- 
cured creditors of a deceased party under the life-estate-contingent- 
remainder form are out, just as the judgment creditor of a joint ten- 
ant is out. Suppose the proceeding for termination of a joint tenancy 
is erroneously employed, rather than termination of a life estate; is 
this a defect in title rendering it unmarketable? Since the inheri- 
tance taxes will in any such case have been determined (albeit 
erroneously) after notice, or the lien waived, and the form makes 
no legal difference as to any other parties, even though such a pro- 
ceeding in either case is without notice, it ought to serve the main 
purpose of such a proceeding: providing record evidence of sur- 
vivorship. Thus there is no reasonable ground for objecting to the 
title. It may be noted that in a majority of the states no proceeding 
is necessary on death of either a life tenant or a joint tenant, death 
being established either by recording of the death certificate or by 
recital in an affidavit or deed. There is considerable doubt whether 
the judicial proceeding, without notice, really accomplishes any- 
thing. 
CONCLUSIONS 


It may be helpful to appraise co-ownership as a method of owner- 
ship by summarizing the principal advantages and disadvantages. 
As with all legal devices, there is no easy answer, and the answer 
varies with the individual facts. Advantages and disadvantages 
cannot be counted, or even properly weighed, for some attributes 
relate to human desires which cannot be reduced to numbers or 
equated on any base with such matters as tax savings. 

The major advantages of co-ownership are: minimization of the 
delay and expense of probate and administration at death, the 
promotion of harmony between the parties by providing a common 
financial interest and a feeling of security (especially between hus- 
band and wife), and freedom from unsecured claims against the 
deceased owner. Probably the first of these accounts for the popu- 
larity of co-ownership in the small estate. The termination proceed- 
ing is simple and speedy; it enables the survivor to sell after a min- 
imum of delay, and avoids shrinkage due to fees of a personal rep- 
resentative. In a larger estate there is likely to be individually 
owned property of decedent, and the termination proceeding is 
there merged with the administration and not settled until the 
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final judgment; hence no time saving is effected. However, in 
many cases where a couple worked together in building the family 
assets, as on a farm or in a business, the wife needs the assurance 
that comes from having a share in ownership and this alone is suffi- 
cient motivation. 

The disadvantages of co-ownership have probably been over- 
stressed, although they are very real in certain situations and must 
be guarded against. Some disadvantages relate to problems arising 
at death, co-ownership being less desirable than a carefully drafted 
will: (1) lack of flexibility to meet family changes and needs, (2) 
lack of management provisions such as a trust provides, (3) the 
danger that all liquid assets such as bank accounts will be lost to 
the estate proper to meet tax and other obligations, and (4) the 
failure of joint tenancy to provide for disposition in event of deaths 
of both parties, such as a well-drafted simultaneous death or six- 
months’ survival clause (or sometimes even better, a trust with 
life estates and remainders over) would accomplish. But this cri- 
ticism amounts merely to saying that no single legal tool provides 
an ideal estate plan for all situations.” If changed family needs 
point to a different disposition, if management is needed, or if 
liquid assets must be retained in the estate, it is time to terminate 
the joint tenancy and take appropriate steps to meet the particular 
needs. This can be done in most cases without any serious tax con- 
sequences, even — as we have seen — in contemplation of death. 
There remain some disadvantages during lifetime: strategic loss 
in event of dissension between the co-owners, the possibility of 
court intervention in event of incompetence of one of the parties, 
and possible litigation because of the unsettled rules of law relat- 
ing to co-ownership of personalty. All of these are “borrowing 
trouble.” Certainly in the husband-wife situation, one must as- 
sume confidence and mutual trust as the basis for planning future 
property arrangements. 

With regard to taxes, we may draw the following general con- 
clusions as to co-ownership of assets by husband and wife: there 
are no disadvantages for federal tax purposes if careful records 
of contributions are maintained, and in any event no problems 





7 As previously pointed out, it is desirable for joint tenants to have sepa- 
rate wills to provide for disposition of property acquired by survivorship, as well 
as individually owned assets. 

8 Where the co-owners are husband and wife, in event of divorce, the 
court would take into account the source of the jointly owned property, so that 
the husband is not seriously hampered by co-ownership in most instances. WIS. 
STAT. § 247.26 (1957). 

Boehmer v. Boehmer, 264 Wis. 15, 58 N.W.2d 411 (1953). 
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unless the estate exceeds $120,000; as to Wisconsin tax consequences, 
some gift taxes may be assessed on creation as would be true with 
regard to any property transferred from husband to wife, but 
these may be offset by tax savings on death of the husband. Only 
where the party who furnishes the consideration survives the other 
co-owner is there a possibility of double taxation under Wisconsin 
law (a gift tax on creation and a death tax on termination), but 
this is the risk involved in any transfer from husband to wife in 
order to reduce the size of his estate. Since the life expectancy of 
a wife is normally greater than that of the husband, the odds favor a 
tax saving. 
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The Dilemma of Water Recreation 
and a Suggested Solution 


Their Relation to the Northwest Ordinance, the 
State Constitution, and the Trust Doctrine 


G. GRAHAM WAITE* 


THE PROBLEM 


Tourists and sportsmen, residents of Wisconsin and non-residents, 
who wish to enjoy the lake country of northern Wisconsin are faced 
with the fact that each year more lakeshore and riverbank passes 
into private ownership. Since the avowed object of many purchasers 
of water frontage is to provide for themselves a retreat from the 
crowds of people characteristically found in urban life, it is to be ex- 
pected that many riparian owners will not grant permission to 
strangers to cross their land to fish or bathe or boat in the water- 
course on which the land fronts. The sportsman’s chances are not 
much better if the lake or stream he desires to reach is bordered by 
farmland. Farmers frequently are reluctant to allow hunters and 
fishermen on their places, and the unhappy experience of gates left 
open, fences broken down, crops trampled and livestock slaughtered 
which sometimes has resulted when permission has been granted, 
makes the reluctance understandable. There are no means of public 
access to many Wisconsin lakes, the number having been estimated 
to be as high as 1713 of the 4000 named lakes in the state.’ Of 2141 
lakes, each having a surface area of 40 acres or more, 649 had no 
public access as of July 1, 1956 and the availability of public access 
was unknown for 226 others.’ Figures concerning closed lakes located 
in the counties of this study appear in Table A. This situation 
forces more and more persons to use the publicly owned forests and 
parks and the forest crop lands for their recreation. 

Many owners of resorts as well as the solitude-seeking summer cot- 
tagers are content to see vacationers denied free access to the water- 
course on which the owner’s resort or cottage is located. The Resort 
Association of Wisconsin, Inc., issued a press release in opposition to 
a bill introduced in the 1957 legislature that would authorize the 





*See biographical note in 1958 Wis. L. REV. 335. 

*Figures given by Senator Gaylord Nelson speaking in favor of Senate 
Bill 42S at the hearing on the bill held April 17, 1957, in the Capitol, Madison, 
by the Senate Committee on Conservation. 

* WISCONSIN CONSERVATION DEP’T, WISCONSIN LAKES OVER 40 ACRES 
IN SIZE WITHOUT FREE PUBLIC ACCESS ON SHORELINE (1956). 
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TABLE A 
Northern Wisconsin Lakes at Least 40 Acres in Surface Area 
Known to Have no Public Access as of July 1, 1956 











in Bey: Bur- Saw- Wash- Lang- 
Acres field _ nett yer burn Forest lade Oconto Oneida Vilas 
40-59 8 5 8 15 3 1 2 34 29 
60-79 6 1 3 8 2 1 7 20 31 
80-99 2 2 2 _ _ _- 8 12 15 
100-119 3 — -_ ome 1 _ _ 8 il 
120-139 2 -- 1 3 _— _ 7 7 7 
140-159 1 _ _ 2 _ _ _— 5 7 
160-179 —_ = —_ 3 1 _ 2 7 7 
180-199 _ _ 1 1 _ _ 1 6 5 
200-219 2 _ _ 1 _ _ oan 3 4 
220-239 —_ = —_ =“ —_ _ _ 2 7 
240-259 -_ —_ _ - _ _ — _ 6 
260-279 os — — _ _ _ 1 4 3 
280- — —_ — —_ 1 _ _ 4 1 
300-319 _ _ — _ _ == 1 1 1 
320-339 — _ _ _— _ — 1 _ 1 
340-359 - - 1 -—- — — = _ 2 
360-379 ~~ <n —_ _ _ _ _— 1 4 
380-399 ion _ ~ _ _ _ _ 1 2 
400-419 -_- — _— _ ae te ME = 1 = 
420-439 —- - - - = =|- = _ 2 
-439 - - - =- = = = _ 1 
460-479 - - - =- = = = 1 1 
480- _ _ — 7 — _ a — 1 
500 and — _— 1 _— — — _ 7, (525, 18, (500, 
over (830) 545, 626, $22, 527, 
693, 697, 541, 561, 
1375, 623, 747, 
2500) 866, 934 
938, 958, 
974, 1143, 
1495, 1618, 
2853) 
Total 24 8 17 33 8 2 30 124 168 





state conservation commission to condemn land to provide more 
means of public access to the lakes than now exist. As reported in 
one newspaper, the release criticizes the bill as a threat to the state’s 
resort industry, questions whether the legislature desires to wreck 
the resort industry, describes free picnic and landing areas as a “lux- 
ury item,” and claims passage of the bill could easily cause resorts to 
close and thus deprive communities of tax money.’ Although the 
Association’s release is quoted as saying that there are “plenty of 
privately-owned beaches and landings available to the public," the 
newspaper records no remarks of the Association with respect to 
the price charged a member of the public desiring to use a beach 
or landing whose private owner happens to be a resort keeper. 
That vacationers are turning with increasing frequency to state 
parks for their recreation is evident in the statistics of their use — 





* The Capital Times, Madison, Wis., Feb. 22, 1957. One of the remarks 
quoted by the newspaper as being contained in the release follows: ‘‘Other 
states are competing for the tourist trade and offer gambling and other attrac- 
tions besides spending a great deal more for advertising."”” One may well inquire 
what = the Association has in mind. 

id. 
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1.59 million visitors in 1946 and 5.25 million ten years later in 1956. 
Other facts make it equally clear that facilities of the state parks 
are inadequate to meet the demand for their use. One camping area 
designed for 200 tents or trailers received twice that number at times 
during the summer of 1956 even though sanitary facilities and other 
equipment are not there in sufficient quantity to service that many.' 
It is anticipated that the demand for the use of the state parks, as 
well as for the use of other recreational facilities, will increase. In 
addition to rising population and rising personal income at a time 
when the hours an individual spends working are declining,’ there 
is already evidence that the form in which further decreases in work- 
ing hours are effected will itself increase the demand for outdoor 
recreational facilities. Scheduling of shifts in industry creates prob- 
lems that discourage decreasing the hours worked in a day below 
eight. Therefore future reductions may be made by giving an oc- 
casional long holiday. Friday following Thanksgiving Day might 
be given as time off, for instance, or a four-day vacation given around 
the Fourth of July and other holidays. Annual vacations might be 
lengthened. It has even been proposed to give a sabbatical leave to 
non-education workers consisting of, say, one year in seven off with 





"WISCONSIN CONSERVATION COMM’N, WISCONSIN STATE PARKS GOING 
DOWN HILL — Why? 3 (undated). 

* Ibid. 

* The population of Milwaukee County was estimated as of January 1, 
1956 to have increased from 871,047 to 975,000, or by 11.9%, since April 
1, 1950. U.S. BUREAU OF THE CENSUS, DEP’T OF COMMERCE, SERIES 
P-25, No. 137, CURRENT POPULATION REPORTS (May 27, 1956). From 
April 1, 1940 to April 1, 1950, the metropolitan area of Chicago increased 
in population from 4,825,527 to 5,495,364, or by 13.9%, and that of Min- 
neapolis-St. Paul from 940,937 to 1,116,509, or by 18.7%. U.S. BUREAU 
OF THE CENSUS, DEP’T OF COMMERCE, THE STATISTICAL ABSTRACT OF THE 
UNITED STATES 18 (1955), hereafter referred to as THE SATISTICAL 
ABSTRACT. 

Average weekly hours of production workers in manufacturing industries 
declined from 44.9 in 1943 to 39.7 in 1954. However, the average in Wis- 
consin in 1954 was 40.8 hours, in Illinois it was 40.0 hours, in Minnesota 40.6 
hours, in Iowa 40.4 hours and in Indiana 39.6 hours. THE STATISTICAL 
ABSTRACT at 212, 216. 

The median income of families increased from $3,107 in 1949 to $3,889 
in 1952. ‘‘Median” is defined as that value which divides the distribution into 
two equal parts — one-half falling above this value and one-half falling below. 
The term “‘family”’ refers to a group of two or more persons related by blood, 
marriage or adoption, residing together. Furthermore, there was a decline in the 
percentage of families receiving $3,500 to $3,999 annual income, and an in- 
crease in the percentage of families receiving $4,000 or more annual income. 
The percentage of families receiving from $6,000 to $9,999 annual income 
increased by 69%, and in the $10,000 and over bracket the increase was by 
61%. Considering that in the same period the total numbr of families increased 
from 38,624,000 to 40,578,000, it is apparent that the numbr of families 
in the higher income groups also increased, thereby, presumably, strengthening 
the demand for recreation facilities. THE STATISTICAL ABSTRACT at 300, 50. 
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pay.” All these ideas tend to result in a greater number of con- 
secutive vacation days being made available to workers than are 
enjoyed today, thereby increasing the occasions on which vacation 
trips are feasible. To make the state parks adequate to meet the 
anticipated demand will require an expansion in area, which ex- 
pansion no doubt will also incur the Resort Association’s displeasure. 
In any event, the prospect of increasing numbers of persons wanting 
to use lakes and streams for recreation demonstrates that shunting 
sportsmen to publicly owned land for their fun is not a real answer 
to the desire of resorters and summer cottagers to keep the public 
from having free access to lakes. Sizable additional areas will have 
to be converted to public parks to meet the demand, and this must 
mean a decrease in area for private owners to exploit. And the ex- 
istence of organizations of sportsmen and conservationists insure 
the demand will be translated into effective political pressure. When 
operators of restaurants, gasoline stations and sporting goods stores, 
to name a few vacation-sensitive enterprises, realize the importance 
of the park-goer to their businesses, it may be expected that pressure 
will be increased. 

On the other hand, it is debatable to what extent the demands of 
individual sportsmen for free access to water should be met in order 
that the optimum benefit will be provided for the greatest number 
of people over the longest period of time. An owner of a lakeshore 
summer cottage frequently has invested a sizable portion of his 
wealth in his cottage, and he may have added a goodly amount of 
his own labor. Such a summer resident may be perfectly sincere in 
saying that his enjoyment of his property will be materially decreas- 
ed, perhaps eliminated, if strangers are allowed on the lake. Al- 
though resort owners, being businessmen, perhaps do not appeal 
to one’s sympathies as easily as does the retired person with his own 
cottage, it is a fact that substantial sums of money are invested in 
resorts and the business makes some contribution to the economic 
base of the community. Natural beauty may be spoiled just as well 
by hordes of fishermen and boaters using a body of water at the 
same time, as by erecting buildings too close to the shore. Breeding 
grounds of fish and game may be destroyed by the presence of large 
numbers of people, as well as by filling in marshy shore in order 
to create sites for cottages. The question of finances looms larger 
as the demands for means of public access to water and for public 
recreation areas strengthen. 





* American Society of Planning Officials, Hours of Leisure, 23 ASPO 
Newsletter, No. 2, Feb. 1957. 
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A SuGGEsTED SOLUTION — LAKE MANAGEMENT 


In the face of strong, conflicting demands for the use of lakes 
and streams, it seems that an increased degree of public management 
of the uses and users is indicated. Some lakes to which public access 
may now exist are not in fact desirable spots for the spending of 
leisure time by a person who does not own a portion of the shore. 
Today, the glaring examples of such lakes are for the most part 
found in southern Wisconsin, but there is every reason to expect 
similar situations to develop in the northern part of the state as well 
if rigorous management in the public interest is not undertaken. 
A specific example of lakes to which only a riparian has much desire 
to go is Twin Lakes in Kenosha County. Here lots only 25 feet 
wide range back from the shore in places three tiers deep. Water 
is stagnant in some artifical bays of the lake which were created to 
allow boats to moor.’ Where a lake has been exploited in this 
fashion, the owners of property circling its shores may be left in 
peace to enjoy their earthly paradise, perhaps to the extent of declar- 
ing it a closed lake and preventing the public from reaching its 
shores. In return for the use of the lake, title to which is in the 
state in trust for the public, the property owners could be required 
to pay an annual rental to the state. The amount of the rental 
charged should relate to the value of the lake involved and the 
benefit conferred on the lessee. In determining the value of a lake, 
such things might be considered as its surface area, the average price 
during a given period of time at which a building lot of fixed size 
sold along its shores, the assessed valuation of lakeshore buildings 
and land and the gross income of commercial recreational enter- 
prises situated on the lake. 

Considering the special value accruing to riparian property aris- 
ing from its assured access to the water, it seems reasonable to impose 
a rental charge on all owners of property riparian to navigable water 
even when there is public acces to the water available. Navigable 
water is public water. Where private property is enhanced in value 
because of its proximity to the public property, it is only fair that 
the public receive the value created by its property. Also, the 
riparian cottage owner, through his location, has an advantage over 
the general public in his ability to use the pubilc water for recrea- 
tion. It is surely equitable that the state receive compensation from 
the riparian for this advantage in use. Where the riparian is in the 





° Interview with Henry M. Ford, Director of Regional Planning, State 
Bureau of Engineering, Madison, in March, 1957. 
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resort business, the case is even stronger for the state rent. Here the 
riparian is making his living from exploitation of a public resource 
which is so much his stock in trade that if it were removed, his busi- 
ness, in most cases, would collapse. 

Finally, the person who owns no riparian land, but who uses pub- 
lic water for recreation or other purposes may justly be required to 
pay an annual fee to the state for such use. It must be remembered 
that the lakes and the rights of use in navigable streams are held by 
the state in trust for the public, not just those members of the public 
was actually use the lakes and streams. The payment of the fee might 
be evidenced by the issuing of a sticker to be displayed on the pur- 
chaser’s automobile. The licensing of individuals to use public 
water for recreation might be administered as part of the program 
to license fishermen and hunters. Automobiles might be checked 
at the state parks to make sure that sticker is displayed, with col- 
lection of the fee being exacted at the park entrance of those mortor- 
ists who have not already paid it. Appropriate penalties for those 
persons found using public waters for recreation but who have not 
paid the prescribed fee may furnish additional help in the adminis- 
tration of the program. Game wardens and field employees of state 
and county parks may include the policing of stickers with their 
other policing duties. Consideration should also be given to the 
number of persons needed to police the sticker program with reason- 
able efficiency. It would seem essential to the program’s success that 
the possibility of evasion be kept small. 

The revenues resulting from the program suggested in rough out- 
line above will provide a considerable fund for the preservation, 
restoration and enhancement of the recreational value of the state’s 
lakes and streams that are still suitable for the public use. It is hard 
to predict the exact size of the fund, but it has been estimated that 
802,000 Wisconsin residents fished during 1955." If the fee charged 
an individual to use navigable waters for one year for recreation was 
only one dollar, revenue of about $800,000 would be realized from 
the resident fishermen alone. Adding to that the persons who in- 
dulge in water sports other than fishing, and vacationers from out- 
side the state, it would seem the fund surely would be larger than 
$1,000,000 each year from individuals alone. An indeterminate 
amount would be added by riparians in use charges. 

Essential to preservation of beauty, it is submitted, is some method 





°2 WISCONSIN CONSERVATION DEP’T, ADVANCE SUMMARY OF WISCON- 
SIN’S 1955 FISHING-HUNTING SURVEY (1956). The survey was conducted 
by a private organization, Crossley, S-D Surveys Inc., of New York. 














548 WISCONSIN LAW REVIEW [Vol. 1958 


of limiting the number of persons, or vacation parties, using the 
watercourse at a given time. One office of the U.S. Forest Service 
only allows one canoe party for every 20 acres of lake surface, for 
instance, estimating 5 people per canoe.” An effort must also be 
made to prevent the same people from using the water thoughout 
the season. In the case of state parks, it may be feasible to issue per- 
mits valid for only a limited time following issuance. Renewal of 
the permit could be allowed if the number of park visitors was suf- 
ficiently low to warrant it. To avoid undue harassment of the 
vacationer, the park use permits probably should be valid in any 
of the state parks, subject to the availability of facilities and space 
to accommodate the permittee at the time he arrives at the park. 

The problem of limiting the number of people using a water- 
course during the same time period and allowing the maximum 
number of different individuals to participate in water recreation 
becomes more difficult in the case of lakes and streams outside 
of park areas. It is impossible to know how many lakes and miles 
of streams would be involved until an inventory of the watercourses 
had been taken and the ones deemed most suitable for use by ripar- 
ians and their guests had been eliminated. It is probably safe to as- 
sume, however, that the number and extent of the watercourses to 
which public access is to be regulated will be so great as to preclude 
the intensive type of administration suggested for the parks. Here 
is a situation where means of public access, where they exist, add 
to the difficulties of controlling use of the water, since the roads 
are too numerous for the posting of personnel to check and issue 
permits along each one. Management must be directed at first to 
the most strategic lakes and streams with gradual expansion of the 
number of watercourses included in the management scheme as 
money and know-how increase. Different lakes might well be man- 
aged differently, some being held in a wilderness condition, others 
being kept open for a limited amount of commercial development 
within a framework of zoning regulations laid down by the state. 
Where lakes are found that can be reached by only one or two roads, 
it might be feasible to restrict the number of parties on the lake at 
a given time. If demand was sufficiently great, the length of time 
a party could stay could also be restricted, all in a manner similar 
to that suggested for the state parks. 





* Statement of Horace O. Nixon, Division of Recreation, Regional Office 
U.S. Forest Service, Milwaukee, at a conference on the problems of closing the 
Menominee Indian Reservation, held in Madison by C. W. Loomer of the 
College of Agriculture in March, 1957. 
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A comprehensive program of management of navigable waters 
will only succeed if it is supported by the people of the state. To 
this end, it is suggested that provision should be made to encourage 
local participation in the administration of the scheme. Within ex- 
isting units of government, it would seem possible to enlist local 
police and conservation officials in the job of enforcing the water 
recreation regulations that would be promulgated. If additional 
personnel are required by local government to enforce such regula- 
tions, local governments might be reimbursed the amount of their 
salaries from funds derived from the collection of rentals and fees 
for the recreational use of the watercourses. As to the actual deter- 
mination of watercourse management policy, it seems desirable, in 
order to emphasize to the people of the state that navigable water 
is held in trust by the state for all the people, that such determina- 
tion be made at the state government level. However, provision 
should be made whereby a stated minimum number of persons might 
petition the state agency to consider action upon some particular 
request of the petitioners pertinent to its management activities. 
A hearing should be held on the subject matter of the petition, but 
the location at which the hearing should be held is a bit troublesome. 
If it is held in either the county wherein the request, if adopted, 
would be carried out or in the county in which a majority of the 
petitioners reside, it seems that an unfair advantage to the group 
in one locality or the other would be granted where opposition be- 
tween the groups was present. To mitigate the effects of localism, 
it is suggested that a city be designated in each of the State Park 
Management Areas as the place to hold hearings on petitions affect- 
ing only lakes or streams located in that area. Where a petition con- 
tains a proposal affecting management practices in more than one 
area, the city in which to hold the hearing might be designated by 
the state water management agency from the cities previously select- 
ed for hearing area matters. 

Further local participation in the management program may be 
developed with the passage of time and encouragement of such 
development could be written into the program from its inception. 
In this connection, attention is drawn to existing statutory authority 
for the creation of regional planning commissions." Under this law 
the state may create such a commision upon petition by a city, vil- 
lage, town or county government if the state finds there is a need for 
such a commission.” The area and boundaries of the commission do 





“ WIs. STAT. § 66.945 (1955). 
* Id. § 66.945 (2). 
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not have to coincide with those of any existing unit of government.” 
Once created, the regional planning commission may make plans for 
the physical, social and economic development of the region,“ and 
has the duty of making and adopting a master plan for the physical 
development of the region.* The master plan is to be made with the 
general purpose of accomplishing development of the region that 
will promote “public health, safety, morals, order, convenience, 
prosperity or the general welfare, as well as efficiency and economy 
in the process of development.” It would seem that such regional 
planning commissions, as they come to be created, might be allowed 
to send a representative to consult with the state water management 
agency in the formulation of management policy affecting water- 
courses within the area of the regional planning commission. To the 
extent that a planning commission demonstrated an effective pro- 
gram to limit and spread the recreational use of watercourses within 
its jurisdiction among greater numbers of people, a sharing of the 
revenues collected by the state for the recreational use of public 
waters could be worked out with the units of government contained 
within the regional planning area. A revenue sharing plan prob- 
ably should include a provision for the repayment of the money so 
received by a governmental unit if that unit elected to withdraw 
from the jurisdiction of the regional planning commission, as it has 
a right to do under the law.” If the regional authority further 
demonstrated an effective program to cut down pollution of navi- 
gable waters caused by eroding farmlands or other sources, the ex- 
tent to which its units of local government shared in the recreation 
revenues might be increased. 

It is not suggested that the above discussion constitutes a com- 
prehensive program of management of public waters. The writer 
surely is not expert in land use planning or public administration. 
The suggestions are being made in the hope they may stimulate 
thought and planning by persons who are experts, and also to set 
the stage for a discussion of legal issues which are apt to arise under 
almost any extensive management program. 


MANAGEMENT AND THE LAw — IN GENERAL 


Before a scheme for management of public waters such as sug- 
gested above can expect to receive serious thought, it is necessary 





* Ibid. 

* Id. § 66.945 (8). 

* Id. § 66.945 (9). 

* Id. § 66.945 (10). 
. § 66.945 (2). 
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to be reasonably confident the state can lawfully 

1. charge fees as a condition to the use of public water; 

2. take other steps to manage the use of such water; and 

3. build and maintain structures in carrying out its management 

functions. 

With respect to the power of the state to charge fees, the claim is 
made that the provision of the Northwest Ordinance concerning the 
freedom of navigable waters from any tax, impost or duty remains 
in force today. If this claim proves to be correct, several consequences 
follow. One is to make the problem of the state’s power to charge 
fees for the use and enjoyment of navigable waters a federal ques- 
tion, thereby allowing litigation to be carried into the federal courts. 
Being a federal question, judicial interpretations from those states 
that have similar provisions in their constitutions or in the acts ad- 
mitting them to statehood would be pertinent to a resolution of the 
question, even though there were Wisconsin decisions to the con- 
trary. Of greater importance, the federal government itself could 
litigate the legality of a state management scheme thought to place 
a tax, impost or duty on navigable water. It would also have stand- 
ing to request a court to abate practices and conditions thought to be 
course during the same time period and allowing the maximum 
in violation of the federal right. Federal intervention in a suit be- 
tween private parties that raised the question would also be possible. 

Another consequence that might follow a determination that the 
Northwest Ordinance itself is effective today to ensure the freedom 
of navigable waters from the imposition of any tax, impost or duty 
would be to obscure the origin of the trust doctrine. The Wisconsin 
Supreme Court has frequently coupled the Ordinance with dis- 
cussions of the trust doctrine,” and if the Ordinance is effective to- 
day, the idea is likely to obtain currency that the trust doctrine stems 
from the Ordinance. 

The possibility that the trust doctrine does come from the Or- 
dinance ushers in the third consequence of finding that the Or- 
dinance lives today. If the trust doctrine rests on the Ordinance, how 
can the state control the use of navigable lakes with no surface outlet 
connecting with either the Mississippi or the St. Lawrence and which 
were not used as part of a portage to navigable water that does so 
connect? 

Of course, even if the Northwest Ordinance is found to be totally 





* Muench v. Public Service Comm'n. 261 Wis. 492, 515b, 53 N.W.2d 
514, 55 N.W.2d 40 (1952); and Lundberg v. University of Notre Dame, 231 
Wis. 187, 202, 282 N.W. 70, 285 N.W. 839 (1939) are examples. 
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inoperative today, only the federal question hazard has realiy been 
passed, because the same provision of the Northwest Ordinance con- 
cerning navigable waters is found in article IX of the Wisconsin 
constitution. Actually, the meaning of this portion of the state con- 
stitution is the principal problem with respect to the state’s charging 
fees for the use of navigable waters. This fact tends to be obscured 
by the propensity of lawyers and laymen to talk of the older pro- 
vision of the Northwest Ordinance. 

The question of the state’s power to take steps other than the im- 
position of fees to manage the use of navigable water is tied up in the 
origin and meaning of the trust doctrine of public rights in navigable 
waters. If the doctrine has constitutional roots, then perhaps the 
public has a vested right in the waters which the state cannot affect 
even for the purpose of preserving it, without a constitutional 
amendment. If the doctrine is simply a creature of the courts, and 
therefore a part of the common law of public easements in navigable 
water, then it is susceptible to change by the legislature. And, of 
course, in either case, its content is spelled out by judicial interpreta- 
tion. Perhaps an interpretation that the trust doctrine imposes on 
the state a trustee’s duty to manage the use of public waters is not 
unreasonable. 

The question of the state’s power to build and maintain structures 
in carrying out its management function is resolved through analysis 
of article VIII, section 10 of the state constitution prohibiting the 
state from engaging in internal improvements, and of the cases inter- 
preting it. In the pages that follow, an attempt is made to resolve the 
problems. The modern status of the Northwest Ordinance is first 
discussed, with particular reference to its treatment by the Wisconsin 
court. The other problems mentioned are then considered in turn. 


THE NorTHWEST ORDINANCE AND THE WISCONSIN CONSTITUTION 


As frequently mentioned in the cases,” the language in section 1, 
article IX of the Wisconsin constitution dealing with navigable 
waters was taken almost verbatim from article IV of the Northwest 
Ordinance of 1787. The only changes in language from that of the 
earlier document are those necessary to reflect the change of Wis- 
consin from territory to state and of the United States from con- 





* Muench v. Public Service Comm'n, supra note 18 at 499, 53 N.W.2d 
at 516; and Lundberg v. University of Notre Dame, supra note 18 at 191, 282 
N.W. at 72, 73 again furnish examples. 
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federacy to federal union.” The pertinent language, as it appears 
in the state constitution is as follows: 


[T]he river Mississippi and the navigable waters leading into 
the Mississippi and St. Lawrence, and the carrying places be- 
tween the same, shall be common highways and forever free, as 
well to the inhabitants of the state as to the citizens of the 
United States, without any tax, impost or duty therefor.” 


Present Effect of the Northwest Ordinance 


Outside Wisconsin 

Although the Northwest Ordinance was enacted by the central 
government under the Articles of Confederation, there has been no 
question that it endured as law under the Constitution, since the 
First Congress indicated in 1789 its intention that the Ordinance 
“continue to have full effect.”” There have been shifting views, 
however, as to whether the Ordinance continued in force in a region 
that had attained statehood.” 

Language of the United States Supreme Court that has been given 
weight in a Wisconsin case™ to the effect that the Ordinance has 
present day force is only dictum. The case of Economy Light & 
Power Co. v. United States” arose from the attempt by Economy to 
construct a dam in the Des Plaines river of Illinois without having 
obtained certain consents and approvals required by a federal 
statute” applicable to “any . . . navigable river, or other navigable 
water of the United States.”” The defense was that the river at the 





* Northwest Ordinance of 1787, art. IV states, ‘“The navigable waters 
leading into the Mississippi and the St. Lawrence, and the carrying places between 
the same, shall be common highways and forever free as well to the inhabitants 
of said territory, as to the citizens of the United States, and those of any other 
states that may be admitted into the Gonfederacy without any tax, impost 
or duty therefor.’’ The language is quoted in the Lundberg opinion, supra note 
18 at 191, 282 N.W. at 72, 73. 

*WIs. CONST. art. IX, § 1. The language that precedes the quotation 
asserts that the state will have concurrent jurisdiction on all rivers and lakes 
bordering on this state so far as they form a common boundary to Wisconsin 
and any other state or territory. 

#1 STAT. 51 (1789). 

*See Note, 1939 WIS. L. REV. 547. 548-53 for discussion of the 
different analyses. The first idea is said to have been that the articles of compact 
within the Ordinance, of which the provision as to navigable waters was one, 
constituted a treaty between the original states and the people of the Northwest 
and, through them, the states to be formed from the territory. Later, emphasis 
was put on the concept that new states were to be admited to the Union on an 
equal basis with the original states; therefore, the Ordinance has no binding force 
today except as described in the text. 

“Lundberg v. University of Notre Dame, 231 Wis. 187, 282 N.W. 70, 
285 N.W. 839 (1939). 

276 US; 113 (1921). 

on STAT. 1151 (1899), 33 U.S.C. § 403 (1952). 

id. 
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site of the proposed dam was not navigable” and therefore not with- 
in the operation of the statute. The court discusses the history of 
the river’s use for navigation and commerce during the days of the 
fur trade. Concerning the fact that a number of dams and bridges 
had already been built across the river prior to Economy’s attempt 
without authority of the United States, the court says that this does 
not prevent the river from being regarded as navigable in law if, the 
artificial obstructions being abated, the stream is navigable in fact 
in its natural state.” The court concurred in the finding of the 
lower court that the Des Plaines river was navigable and that there- 
fore the statute was applicable.” These conclusions were sufficient 
to dispose of the case; the validity of the legislation not having been 
questioned. However, sandwiched between the discussion of the 
proper test of navigability and whether the Des Plaines comes within 
it, the court discusses the origin of the federal authority over streams 
capable of serving commerce between the states. The federal author- 
ity, says the court, arises from article IV of the Ordinance of 1787. 
Mention is made of the adoption of the Ordinance by the First 
Congress under the Constitution and its present-day siginificance 
is discussed, the court saying: 


[S]o far as it [the Ordinance] established public rights of high- 
way in navigable waters capable of bearing commerce from 
State to State, it did not regulate internal affairs alone, and was 
no more capable of repeal by one of the States than any other 
regulation of interstate commerce enacted by the Congress; be- 
ing analogous in this respect to legislation enacted under the 
exclusive power of Congress to regulate commerce with the 
Indian tribes." 
That part of the quotation precding the semi-colon is quoted in the 
Lundberg opinion” by the Wisconsin court as part of the holding 
of the Economy Light case. It is submitted that the quotation is ac- 
tually no more than dictum. The present effect of the Ordinance 
of 1787 was not in issue in the Economy Light case and could not 
affect the validity of the statute actually involved in the case. 
The United States Supreme Court has considered the Northwest 
Ordinance in other cases. In one™ the issue was whether a Michigan 
statute authorizing a private company to make improvements was 





* 256 U.S. at 116. 

© 256 U.S. at 121-24. 

256 U.S. at 123-24. 

™256 U.S. at 120-21. 

231 Wis. at 192, 282 N.W. at 73. 

* Sands v. Manistee River Improvement Co., 123 U.S. 288 (1887). 
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in conflict with the Ordinance. Holding there was no conflict, 
the Court, speaking through Mr. Justice Field, said that with the 
admission of the states of the Northwest Territory into the Union, 
the Ordinance became inoperative. The reason for this was that the 
congressional acts or resolutions effecting the admissions said the 
states were ‘‘admitted into the Union on an equal footing with the 
original States in all respects whatever.“ To hold them subject 
to the Ordinance, which certainly did not apply to the original 
states, would be to nullify the will of Congress. The previous year 
a plan whereby the state of Illinois itself was to improve its navi- 
gable rivers and charge tolls for the use of the improvements had 
been challenged” as being violative of the Ordinance. The Illinois 
plan provided that any surplus in toll collections remaining after 
paying the maintenance costs of the improvements was to be paid 
into the state treasury as part of the state’s reveue. Mr. Justice Field 
wrote this opinion also and reached the same conclusion as in the 
later case previously described. In an interesting dictum, the remark 
is made that the provision that the navigable rivers should be high- 
ways without any tax, impost or duty 

... has reference to their navigation in their natural state. It 

did not contemplate that such navigation might not be im- 

“eytag by artificial means, by the removal of obstructions, or 

y the making of dams for deepening the waters, or by turning 

into the rivers waters from other streams to increase their depth. 

For outlays caused by such works the State may exact reason- 

able tolls.” 
The fact that surplus tolls were to be paid into the state treasury as 
part of the revenue of the state did, not disturb Field but the reason 
he gives—that it is impossible when prescribing the tolls to predict 
the total revenue—carries an implication that in some circumstances 
he might feel otherwise. (If it is possible to predict revenues and 
expenses in advance, is it necessary to fix a charge that will cause 
income to balance outgo?) Although all the types of improvements 
mentioned in the opinion involve physical changes in a stream, it is 
submitted that today regulation of the use of navigable waters for 
recreation may be as much of an improvement as those contemplated 
in these early cases and therefore as worthy a reason for the collection 
of a fee. 

There are other federal cases to the same effect that the Northwest 
Ordinance ceased to have significance of itself when statehood was 





“Id. at 296. 
* Huse v. Glover, 119 U.S. 543 (1886). 
"Id. at 548. 
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attained.” The opposite result as to the navigable waters provision 
is reached only in earlier cases." No federal decision since the 
Economy Power case has been found that intimates the Northwest 
Ordinance has modern effect. Over thitry-five years have passed 
since the Economy Power decision, during which time the Court has 
shown no indication of following its dictum that the provision in the 
Ordinance of 1787 affecting navigable streams still lives, insofar 
as it affects interstate commerce. It seems doubtful that the Court 
would follow the dictum in any present-day decision. 


But if the Ordinance has been laid to rest as far as the federal 
courts are concerned, it lives on in the argument of some litigants 
in state courts. A modern example is found in American Barge Line 
Co. v. Koontz,” a West Virginia case testing the validity of a tax 
of that state on the gross income derived from transporting freight 
and passengers by steamboat or other floating property. One of the 
arguments made by plaintiffs was that their boats navigated water 
overlying the territory of the state of Ohio, and the tax was void as 
a violation of the navigable waters provision in article IV of the 
Northwest Ordinance. The court met this argument with quotations 
from Escanaba & Lake Michigan Transportation Co. v. Chicago* 
and from the Economy Light“ case to the effect that the Ordinance 
was superseded by the admission of a state into the Union on an 
equal basis with the original states and therefore is of no effect to- 
day.” It is interesting to note that the West Virginia court makes 
no mention of the Economy Light dictum that the features of the 
navigable waters clause of the Ordinance that affect more than the 
internal affairs of a state are still valid today. Only the discussion 
of the Ordinance’s significance for a state’s internal affairs is quoted. 
The result of the case is noteworthy. Having disposed of the Or- 
dinance, the court went on to consider whether the tax as applied 
to gross income from interstate transportation violated the com- 





** Escanaba Co. v. Chicago, 107 U.S. 678 (1882) (Field, J., wrote this 
opinion, too); Duluth Lumber Co. vy. St. Louis Boom &% Improvement Co., 
17 Fed. 419 (C.C.D. Minn. 1883); Woodman v. Kilbourn Mfg. Co., 30 
Fed. Cas. 503, No. 17978 (C.C.D. Wis. 1867). 

* Jolly v. Terre Haute Draw-Bridge Co., 13 Fed. Cas. 919, No. 7441 
(C.C.D. Ind. 1853); Palmer v. Cayahoga County, 18 Fed. Cas. 1026, No. 
10688 (C.C.D. Ohio 1843); Spooner v. McConnell, 22 Fed. Cas. 939, No. 
13245 (C.C.D. Ohio 1838). See note 23 supra. 

* 136 W. Va. 747, 68 S.E.2d 56 (1951). 

“107 U.S. 678 (1882). 

“ Economy Light & Power Co. v. United States, 256 U.S. 113 (1921). 

“ American Barge Line v. Koontz, 136 W. Va. 747, 756-57, 68 S.E.2d 
56, 61-62 (1951). 
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merce clause of the United States Constitution* and found that 
it did.“ 

The Koontz case refused to follow the dictum that the Northwest 
Ordinance is effective today as a regulation of commerce, but chose 
to base its decision on the Constitution itself, even though the 
Ordinance’s effect on interstate commerce was squarely in issue. It 
is the only case found since Economy Light was decided that did of 
necessity deal with the problem. One may well ask whether the 
courts will continue to find that the aspects of the Ordinance that 
Justice Pitney thought had survived statehood have been superseded 
by the United States Constitution or some of the many federal 
statutes of modern vintage. 

If courts do hold that the Ordinance lives today, the practical 
result will be to cause the problem of a state’s power to tax navigable 
water to be controlled by federal law, with the consequences al- 
ready mentioned. Of course, the federal government also has power 
under the commerce clause to regulate commerce among the sev- 
eral states, so it might be thought that it is not significant whether 
the Ordinance is considered to be a presently effective law today or 
not. The answer is that the Northwest Ordinance and the com- 
merce clause cover some different situations. It is true that when 
considering watercourses, both require navigability as a jurisdic- 
tional fact,“ and the test of navigability in some cases has been 
the same.“ But the Northwest Ordinance applies only to navigable 
water “leading into the Mississippi and St. Lawrence, and the car- 
rying places between the same.” And the commerce clause only 
authorizes federal regulation of commerce with foreign nations or 
among the several states. A lake with no surface outlet, and which 
was not part of a portage between navigable waters that flow to one 
of the two rivers mentioned would not be subject to the Ordinance. 





“U.S. CONST. art. I, § 8: ““The Congress shall have power... To 
regulate commerce with foreign nations, and among the several states, and with 
the Indian tribes. . . .”’ 

“136 W. Va. at 758-59, 68 S.E.2d at 62-63. 

“See Laurent, Judicial Criteria of Navigability in Federal Cases, 1953 
WIs. L. REV. 8, 23-29, for a discussion of the test of navigability under the 
commerce clause. 

“ Wisconsin v. Federal Power Comm'n, 214 F.2d 334 (7th Cir. 1954); 
Wisconsin Public Service Comm'n v. Federal Power Comm'n, 147 F.2d 743 (7th 
Cir. 1945), cert. denied, 325 U.S. 880 (1945). In the first case cited, the 
court discusses by way of support for its position, St. Anthony Falls Water 
Power Co. v. St. Paul Water Comm’r, 168 U.S. 349 (1897). The St. An- 
thony case involved the statute admitting Minnesota to the Union and which 
contained a provision as to navigable waters similar to that found in the North- 
west Ordinance. The saw-log test of navigability was used. 

“See note 20 supra. 
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And it would be hard to find that a lake that had never been used 
commercially, whose entire shoreline is now owned by a private 
individual and maintained as a summer home, had such a con- 
nection with commerce as to be within the commerce clause. In 
this situation, it might be necessary to rely on the Ordinance to 
invoke the federal power. What if the lake not used in commerce 
is also without a surface outlet and was never part of a portage? 
In this situation, it appears that neither the Northwest Ordinance 
nor the federal constitution nor article IX of the state constitution 
is applicable. Before considering the significance of the last ob- 
servation, some comments on the role of the Northwest Ordinance 
in the decisions of the Wisconsin Supreme Court are in order. 


Inside Wisconsin 


a. Before Economy Light. 

Until the Economy Light decision, the Wisconsin cases seem to 
reflect the shift from assuming that the Ordinance lived after 
statehood“ to reasoning that its life ended with statehood.” In 
navigation cases, it is hard to know whether the court is thinking 
about the question at all, since the state constitution has the same 
provision. For instance, in 1872 the court remarks that a statute 
relating to constructing obstructions in navigable streams “pursu- 
ing the language of the ordinance of 1787 and of the constitution 
and articles of compact between this state and the United States” 
repeats the provision that navigable waters are to be common high- 
ways free of any tax, impost or duty.” It is believed that the men- 
tion of articles of compact between Wisconsin and the United States 
refers to the Northwest Ordinance and might be an implication 
that the Ordinance survived statehood." However, in the case in 
which the quoted remark appeared, it appears to be dictum in two 
respects. Not only does the Wisconsin constitution contain the 
same provision as that found in the Northwest Ordinance, but also 
the pertinent statute itself contains it. In such circumstances, it 
is difficult to be sure the court was recognizing anything beyond 





“ Wisconsin River Improvement Co. v. Manson, 43 Wis. 255 (1877); 
Attorney General v. Eau Claire, 37 Wis. 400 (1875); and Wisconsin River 
Improvement Co. v. Lyons, 30 Wis. 61 (1872) are early cases cited by the 
court in the Lundberg opinion for this proposition. 

“State ex rel. Attorney General v. Cunningham, 81 Wis. 440, 51 
N.W. 724 (1892). 

® Wisconsin River Improvement Co. v. Lyons, 30 Wis. 61, 66 (1872). 

* At least the Wisconsin court in Lundberg v. University of Notre Dame, 
231 Wis. 187, 192, 282 N.W. 70, 73 (1939) cited the Lyons case as recognizing 
that the Ordinance applies to and is in full force in Wisconsin. No other 
language appears in the Lyons opinion that might amount to such a recognition. 
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an identity of wording in statute, constitution and Ordinance with- 
out actually considering whether the Ordinance survived statehood. 
The compact language may have been consciously used to denote 
survival of the Ordinance, since compact was the general theory 
supporting survival, but since the whole quotation seems to be dic- 
tum, the court may not have had any particular purpose in setting 
down the words it used. 

Another ambiguous case from the early Wisconsin reports is Mil- 
waukee Gas Light Co. v. The Schooner “Gamecock.”™ A city ordi- 
nance forbidding vessels to drag their anchors in navigable streams 
was urged by counsel to be invalid, citing the Northwest Ordinance, 
the act establishing the territorial government of Wisconsin, the 
enabling act for statehood, and the state constitution, as well as 
several court decisions.” The court agreed with an instruction of 
the trial court that if it was a proper act of navigation for vessels to 
drag their anchors and it was an act incident to the sailing of ves- 
sels and towing them out of harbors and narrow streams, a city or- 
dinance could not prohibit it.“ But there is no discussion in the 
opinion of any of counsel’s authorities, so there is no way of know- 
ing how the court reached its conclusion. In spite of this, the syllabus 
says the case holds the city ordinance would be invalid as far as it 
interfered with rights of navigation secured by the Ordinance of 
1787." 

No effort has been made to uncover all the early Wisconsin cases 
that discuss the effects of the Northwest Ordinance. Just reading 
the cases cited in the Lundberg opinion™ reveals evidence that the 
court in 1877 regarded even the navigable waters clause of the Or- 
dinance as dead. Wisconsin River Improvement Co. v. Manson™ 
considered the power of the legislature to authorize a private com- 
pany to improve the navigability of the Wisconsin river and then 
to charge tolls of persons navigating the river and necessarily using 
the improvements. 

The court remarks that the Wisconsin river constitutes a part of 
the navigable waters of the United States, and is included in the 
clause of the Ordinance of 1787 that forms part of section 1, article 
IX of the state constitution; therefore, says the court, the case 
“necessarily involves an interpretation of this provision of the 





= 23 Wis. 144 (1868). 

* Id. at 150-51. 

™ Id, at 151. The charge of the trial court is quoted at 146. 
Sid. at 144. 

See note 48 supra. 

"43 Wis. 255 (1877). 
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constitution," and an inquiry into the authority of the legislature 
over navigable waters. The court goes on to say: 


So far as we are aware, the question has not before been direct- 
ly presented for adjudication in this state, while, in the other 
states formed out of the northwestern territory, it could not 
well arise, because they have no similar provisions in their 
state constitutions.” 
The above statement would hardly have been made if the court 
thought the Ordinance was still effective. 

Clear statements that the Ordinance died with the attainment 
of statehood are found in Wisconsin cases decided during the 
1890’s and which did not involve the navigable waters clause.” 
In each of these opinoins, however, the cases cited for the proposi- 
tion that the Ordinance is no longer effective include one or more 
of the decisions of the United States Supreme Court previously 
discussed, which do involve the navigable waters clause.” 

Whatever the thinking of the Wisconsin court in the first 30 
years of statehood concerning the effect of the Northwest Ordi- 
nance in the state, it is evident that by the close of the 19th century, 
it was believed the Ordinance had no force at all. 


b. After Economy Light. 


In 1924 the Wisconsin court held in the case of In re Crawford 
County Levee and Drainage District,” that a certain plan to establish 
a drainage district was bad because it would reduce an area of 
navigable water from 3000 acres to 1775 acres. Such a result was 
routine enough, being in accord with several earlier cases cited 
in the opinion.” But the cited cases, all decided prior to the Econ- 
omy Light case, rested on the theory that navigable waters are sub- 
ject to a public easement (in the case of streams) of boating and 
other purposes, or (in the case of lakes) are held by the state in 
trust for the public for like purposes. No reliance is placed in these 
cases on the Northwest Ordinance, but in the Crawford County 





Id. at 261. 

™ Ibid. 

“State ex rel. Attorney General v. Cunningham, 81 Wis. 440, 51 
N.W. 724 (1892); State ex rel. Weiss v. District Board, 76 Wis. 177, 
44 N.W. 967 (1890). 

“ State ex rel. Attorney General v. Cunningham, 81 Wis. 440, 511, 51 
N.W. 724, 738 (1892) cites Escanaba Co. v. Chicago, 107 U.S. 678 (1882). 
State ex rel. Weiss v. District Board, 76 Wis. 177, 207, 44 N.W. 967, 977, cites 
the Escanaba case and Huse v. Glover, 119 U.S. 543 (1886) and Sands v. 
Manistee River Improvement Co., 123 U.S. 288 (1887) as well. 

182 Wis. 404, 196 N.W. 874 (1924). 
@ Id. at 408, 196 N.W. at 876. 
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opinion, the court proceeds to ascribe the public trust theory of 
navigable waters to the Northwest Ordinance. The genealogy was 
like this, according to Mr. Chief Justice Vinje: The provision as 
to navigable waters in article IX, section 1 of the state constitution 
appears first in the Northwest Ordinance, is repeated in the acts 
establishing the territorial government of Wisconsin“ and enabling 
the people of the territory to form a state,“ and, in order to carry 
out the provisions of the Ordinance, are finally included in the 
state constitution.” The following is an excerpt of the opinion: 


From our acceptance of the provisions referred to of the 
Ordinance of 1787 it follows that it is not a question of state 
policy as to whether or not we shall preserve inviolate our nav- 
igable waters. We are by organic law compelled so to do. 
Economy L. & P. Co. v. U.S., 256 U.S. 113 .... We are the 
trustee of the navigable waters within our borders for the 
benefit not only of the people of our own state but for the 
benefit of the people of the whole United States. And this 
trust we cannot diminish or abrogate by any act of our own. 
We accepted the trusteeship in our organic law as a condition 
of becoming a state, and we must execute it according to its 
intent and purpose until released by action other than that of 
this state. [Economy Light cited again.] Neither the state nor 
this court has anything to do with the wisdom of the policy of 
keeping inviolate our navigable waters. The supreme law so 
directs, and its mandate not only justifies but compels the 
continuance of the policy.” 

It is difficult to say what is the most serious error contained or 
implied in this quotation. The first citation of Economy Light 
indicates that the organic law the court is thinking of is the North- 
west Ordinance in its supposed standing as something analogous to 
a federal regulation of commerce, and not simply the Wisconsin 
constitution. The court gives no indication that it realizes the 
Economy Light discussion was dictum. Perhaps it was of the view 
that it was part of the holding and therefore, in conventional theory 
at least, binding as to the supposed federal aspect of the Northwest 
Ordinance. Certainly the Crawford County opinion treats the 
Economy Light case as authority. But this would not be too serious, 
perhaps, if the discussion had been aimed at a point on which 
the state constitutional provision might reasonably be invoked. 
However, here there was no question raised that a tax, impost or 





“ Act of April 20, 1836, 5 STAT. 10. 

* Act of August 6, 1846, 9 STAT. 56. 
182 Wis. at 408, 196 N.W. at 875-76. 
“Id. at 409, 196 N.W. at 876. 
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duty on navigable water was involved, nor is there even a ques- 
tion raised as to physical obstruction to navigation. Rather the 
court is discussing the source of the trust theory of public rights 
in navigable waters, and professes to find it in the federal aspects 
of the Northwest Ordinance. The court’s conclusion in this respect 
was outstandingly unfortunate, confusing, as it does, two separate 
doctrines. The trust theory appears to stem from the inherent 
rights of sovereignty of a state and clearly applies to physical condi- 
tions. The Northwest Ordinance as viewed in the Economy Light 
decision stems from the commerce power delegated to the federal 
government and there is great question of its applicability to phys- 
ical conditions. The Crawford County statement implies a lack of 
state power to control the development of the trust theory, since 
in effect it is considered to be federal doctrine. It is hard to believe 
the Wisconsin court really meant what it said because the tone of 
the quotation and of the opinion is favorable to the preservation of 
navigable water. The court apparently thought it was putting 
the trust theory beyond the reach of later courts to tamper with 
when it asserted its origin was in the Northwest Ordinance, thereby 
affording greater protection to navigable water. If taken seriously, 
all the Crawford County opinion would accomplish would be to 
transfer the power to tamper from the Wisconsin Supreme Court to 
the various branches of the federal government. 

Although still under the influence of Economy Light, the Wis- 
consin court drew back from the Crawford County language in 
Flambeau River Lumber Co. v. Railroad Comm’n. This case 
arose from the desire of adverse interests to use the Flambeau river 
for conflicting purposes, driving logs and generating electric pow- 
er. The Railroad Commission, purporting to act under statutory 
delegation of authority from the legislature, allowed the power 
interests to impound so much water behind their dam that there 
was not enough water in the river below to allow logs to be driven. 
The lumber company attacked the order on the ground that it des- 
troyed the navigability of the river. The trial court agreed with the 
lumber company, found in effect that the right to navigate the 
stream is protected by the Northwest Ordinance and the state con- 
stitution, is inalienable, and therefore cannot be impaired.” From 
judgment setting the order aside the Railroad Commission appealed. 

The supreme court considered whether the right of navigation in 
Wisconsin is actually protected by the state constitution and the 





* 204 Wis. 524, 236 N.W. 671 (1931). 
* Id. at 533-34, 236 N.W. at 675. 
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Ordinance, on the theory that if the answer is affirmative, then 
the order allowing the flow of water to be cut below the minimum 
found necessary for navigation must be void. As to the Ordinance, 
the court quotes from the Escanaba decision of the United States 
Supreme Court to the effect that the Ordinance ceased to have force 
when statehood was attained, and says there is nothing inconsistent 
with this view in the Economy Light case, quoting Mr. Justice 
Pitney’s remarks with respect to the Ordinance’s effects both on a 
state’s internal affairs and on navigable waters capable of bearing 
commerce from state to state.” The opinion then goes on to treat 
the question as being wholly within the control of the state con- 
stitution, using opinions construing the Northwest Ordinance only 
as an aid in interpreting the constitution as to what a state may 
do to regulate navigation. No direct reference is made to Pitney’s 
views as to the Ordinance’s effect on navigable waters, but the 
point that the Ordinance and constitution only forbid taxing of 
navigable waters, not physical alteration of them, is recognized,” 
as is the idea that water navigable within the meaning of the 
“Ordinance of 1787, the Enabling Act, and the Constitution of the 
state of Wisconsin” is “under the control of Congress.”” After 
describing briefly several cases in which the state modified rights 
of navigation, the court decided that the right of the navigator 
to the flow of a stream is not inalienable, but is subject to reason- 
able control by the state in the public interest.” The trial court’s 
action in setting aside the order of the Railroad Commission was 
affirmed on other grounds. 

Mr. Justice Rosenberry wrote the Flambeau opinion and went 
far to remedy the unfortunate language and implications in the 
Crawford County case“ by emphasizing the plenary power of the 
state over navigable waters. And, although the trust theory is 
never mentioned explicitly, the realistic opinion makes it clear 
from the cases that if a trust exists it sanctions very active manage- 
ment™ by the state—the antithesis of the Crawford County language. 





Id. at 536, 236 N.W. at 675-76. 

"Id. at 539-40, 236 N.W. at 677. See the quotations from - 
v. McConnell, 22 Fed. Cas. 939, No. 13245 (C.C.D. Ohio 1838); and J. S. 
— Co. v. St. Croix Boom Corp., 72 Wis. 62, 38 N.W. 529 

88). 

™ 204 Wis. at 539, 236 N.W. at 677. 

™ Id. at 542, 236 N.W. at 678. 

™ The language of the Crawford County case specifically referred to in 
Flambeau, 204 Wis. at 541, 236 N.W. at 677, as obiter, however, was a remark 
that the state itself had no power to change navigable waters to fields. 

* Green Bay &% Mississippi Canal Co. v. Kaukauna Water Power Co., 
90 Wis. 370, 61 N.W. 1121, 63 N.W. 1019 (1895) held the state can divert 
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The opinion also disentangles the concept of state management of 
rights to use navigable waters (whether it is expressed in terms of 
trust theory or not) from association with the state constitution. 
The headnote of a previous Wisconsin case” is quoted with approval 
to the effect that the state constitution only prohibits the levying 
of a tax on navigation. And the conclusion is expressed again that, 
absent congressional action, the power of the state over navigable 
waters is plenary.” If all the constitution of the state does is im- 
pose a limitation on a power acknowledged to be possessed by the 
state, it would seem that the power itself is inherent in the sover- 
eignty of the state government. 

The Flambeau opinion is not very successful in giving a clear 
statement of the significance today of the Northwest Ordinance. 
The reason may be that the court, after having indicated that the 
Ordinance definitely is dead as to the internal affairs of the state, 
felt that it had no bearing on the issue then at hand and turned 
its attention to more relevant problems. Acknowledging that the 
federal government had the power to legislate in matters affecting 
interstate navigable rivers, and thus oust the state from the field, 
does not necessarily indicate agreement with Pitney’s view that the 
Northwest Ordinance, as ratified by the First Congress, itself was 
one piece of such legislation. This, of course, was because the 
Ordinance only prohibited a tax on navigation or navigable waters 
and no tax was in issue. 

Having almost recovered from the aberrations of Crawford Coun- 
ty brought on by Economy Light, the Wisconsin court succumbed 
again in Lundberg v. University of Notre Dame.” After quoting 
the magic words of Mr. Justice Pitney, clearly labeled as a holding 
this time, as to the continuing effects of the Ordinance, the state 
court says, “from this it appears that article 4 of the Northwest 





all or any part of the stream flow in order to improve navigation; Wisconsin 
River Improvement Co. v. Pier, 137 Wis. 325, 118 N.W. 857 (1908) held 
that power of eminent domain could be used in aid of construction of a dam in 
aid of navigation, although the power to be developed exceeded the value of 
prospective navigation revenues. These cases are cited in the Flambeau opinion. 
Other cases discussed by Rosenberry, J., and which illustrate management of navi- 
gation rights by the state are Wisconsin River Improvement Co. v. Manson, 
43 Wis. 255 (1877), which held that the legislature can authorize the clearing 
of the channel and construction of works in a navigable stream, and J. S. Keator 
Lumber Co. v. St. Croix Boom Corp., 72 Wis. 62, 38 N.W. 529 (i888). 
which held the state may authorize, unless Congress has legislated to the con- 
trary, the construction in navigable waters of booms for intercepting logs, even 
though they materially interfere with navigation by boats. 
% J. S. Keator Lumber Co. v. St. Croix Boom Corp., supra note 75. 

™ 204 Wis. at 540, 236 N.W. at 677. 

% 231 Wis. 187, 282 N.W. 70, 285 N.W. 839 (1939). 
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Ordinance applies to and is in full force in Wisconsin, and this 
regardless of the inclusion or exclusion of its terms by the state 
constitution,” citing cases by way of additional support which, when 
examined, do little to bear out the court’s thesis. By way of a 
clincher, the court then quotes the Crawford County language al- 
ready quoted in this paper.” Several reasons have already been ad- 
vanced, both in this paper and elsewhere,” for doubting the cor- 
rectness of this conclusion. 

Discussion of the Ordinance continues to be found in the opin- 
ions of the Wisconsin Supreme Court." There has been no repudia- 
tion of the Lundberg assertion that the Ordinance is effective today 
in Wisconsin in some respects. The best that can be said is that 
there has been no repetition of it. One wonders what prompts 
the court to engage in these dissertations, considering that only 
the dictum in Economy Light indicates that the federal courts 
might entertain the idea.“ Probably, considering the strong indi- 
cations found in several of the opinions where the Ordinance is 
discussed that the court is determined to maintain the public trust 
of navigable waters,” the reason is to give added prestige to the 
idea that navigable waters are public. Furthermore, it sometimes 
seems the court’s idea of maintaining the public trust is to pre- 
serve the status quo.“ It is suggested that actually the court’s talk 
of the Ordinance is a source of great potential difficulties for per- 
sons desiring to use the navigable waters. If it is taken seriously, 
it makes the problem of a tax on navigable waters a federal ques- 
tion with the attendant complications already discussed. By the 





"Id. at 192, 282 N.W. at 73. The cases are Flambeau River Lumber Co. 
v. Railroad Comm'n, 204 Wis. 524, 236 N.W. 671 (1931); In re Crawford 
County L. &. D. Dist., 182 Wis. 404, 196 N.W. 874 (1924); Wisconsin 
River Improvement Co. v. Manson, 43 Wis. 255 (1877); Attorney General 
v. Eau Claire, 37 Wis. 400 (1875); and Wisconsin River Improvement Co. 
v. Lyons, 30 Wis. 61 (1872). 

* See Note, 1939 Wis. L. REV. 547, 552. 

* For example, Muench v. Public Service Comm’n, 261 Wis. 492, 515b, 
53 N.W.2d 514, 55 N.W.2d 40 (1952). 

* See the discussion p. 561 supra: 

® See In re Crawford County L. & D. Dist., 182 Wis. 404, 196 N.W. 874 
(1924) and the Muench case, supra note 81. 

“ For instance, the court in the Crawford County case, supra note 83, re- 
fused to allow conversion of navigable water to dry land. The Muench case, 
supra note 81, only required the Public Service Commission to make findings 
as to the effect on scenic beauty that building a proposed dam would have. 
This, of course, does not require a finding unfavorable to the construction of the 
dani; but the lengthy exposition in the opinion of the court’s idea of the history 
of Public rights in navigable streams was unnecessary to the decision of the case. 
It is plausible to suspect the court indulged in this dictum in order to impress all, 
including the Public Service Commission, with the antiquity of these public 
rights and thus to inhibit the Commission in authorizing a change. 











566 WISCONSIN LAW REVIEW [Vol. 1958 


frequent coupling of the Ordinance with discussions of the trust 
doctrine the Court is likely to engender the idea that the Ordinance 
is the source of the trust doctrine. If such were the case, how would 
the state control the use of navigable lakes with no surface outlet 
connecting with either the Mississippi or the St. Lawrence and 
which were not used as part of a portage to navigable water that 
did so connect? In the interests of clear, unemotional thinking 
with regard to the state’s power to control and regulate the use 
of navigable waters of Wisconsin, it is to be hoped the supreme 
court will follow the lead of the West Virginia court and lay the 
Northwest Ordinance to rest once and for all, even as to its inter- 
state aspects. 


The Wisconsin Constitution 


Even if the court is persuaded that the Northwest Ordinance is 
a dead letter, the same problem of deciding whether charging li- 
cense fees for the use of navigable waters, when done as part of a 
comprehensive program of management ‘of the waters, imposes a 
tax, impost or duty on the waters still must be resolved. Article IX, 
section | of the state constitution prohibits such imposition. There 
is no doubt this provision is now in full force in the state, but 
whether it is effective to bar the type of user fee contemplated 
here is open to question. In the nineteenth century, when the de- 
velopment of the state’s economy depended largely on efficient 
means of inland transport, the language of article IX, section 1, 
did not prevent the charging of tolls for the use of dams and locks 
constructed in rivers to improve their navigability.“ Today the 
maintenance and development of the state’s economy hinges to a 
great extent on efficiency in conserving water and allocating its use 
among competing users. If presented as part of a comprehensive 
scheme of management of navigable waters, designed in part to 
make their recreational facilities available to a greater number 
of persons than now are able to enjoy them, there would seem to 
be a good chance the court would uphold the charging of user 
fees, as being analogous to the tolls charged in the '70’s for the 
use of dams and locks. 


Summary of the Fee Problem 


The Northwest Ordinance has no effect as far as the internal 





® Huse v. Glover, 119 U.S. 543 (1886); Sauntry v. Laird, Norton Co., 
100 Wis. 146, 75 N.W. 985 (1898); Wisconsin River Improvement Co. 
v. Manson, 43 Wis. 255 (1877). The Huse case arose in Illinois and involves 
only a construction of the navigable waters provision of the Northwest Ordinance. 
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affairs of the state are concerned. There is dictum in the Wiscon- 
sin decisions and in one decision of the United States Supreme 
Court indicating that the Ordinance is effective today as a con- 
gressional regulation of commerce. If the dictum is adopted by 
the federal court in the future, it will afford the possibility that 
the question of whether a tax has been imposed on navigable wat- 
ers can be litigated in the federal courts. However, the federal 
decisions also uphold charging tolls for the use of improvements 
in navigable waters, and therefore indicate the lake management 
plan would be upheld by the federal judiciary as well as by the 
state. One complication might arise through the wider relevance of 
decisions from jurisdictions other than Wisconsin in federal liti- 
gation than in state. Whether this is desirable or not would vary 
with the interests of the particular litigant and the fact situation of 
his case. In the interest of home rule, and perhape in predictability 
of the law, it is hoped that no federal question will be found. 
The Wisconsin court can help assure the continuance of its posi- 
tion of final authority in matters involving the navigable waters of 
the state by repudiating its dicta concerning the modern effective- 
ness of the Ordinance and ceasing its discussions of the matter. As 
to article IX, section 1 of the state constitution, it may be remarked 
that license fees for the use of navigable waters subjected to state 
management seem much like tolls for the use of dams and locks, the 
imposition of which has been upheld, and therefore are probably 
valid under the constitutional provision here considered. 


THe Trust DoctrrRINE AND RIPARIAN RIGHTS 


Apart from the question of taxation of navigable waters, the 
extent of the state’s power to interfere with a riparian owner's use 
of his property without paying compensation is a matter of vital 
concern to any plan of management of navigable waters and their 
shores. It has already been seen that the Wisconsin court and legis- 
lature have long recognized public rights to the use of navigable 
waters. Does the riparian owner have rights in the use of the water 
apart from those he enjoys as a member of the public? If so, how is 
a conflict between the private and public rights likely to be resolved? 
A further analysis of the origin and nature of the rights of the pub- 
lic and of the riparian in navigable waters may shed important light 
on the state’s power to manage navigable waters. 

Modern cases that have been decided in Wisconsin usually describe 
the public rights in navigable waters as being held by the state in 
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trust for the public.” The origin of the doctrine has been ascribed 
by the Wisconsin court to the Northwest Ordinance and the “ac- 
ceptance” of the trust by the state at the time of gaining statehood 
as a condition of admission to the Union.” But along with language 
pointing to the Ordinance as bearing paternal responsibility for the 
doctrine are remarks that title to the beds of navigable lakes vested 
in the state at the moment of its admission to the Union “in trust 
to hold the same so as to preserve to the people forever the enjoy- 
ment of the waters . . . to the same extent that the public are en- 
titled to enjoy tidal waters at the common law.”™ The inference may 
be drawn that the substantive origin of the doctrine is unconnected 
with the Ordinance and is of a judge-made nature. The inference 
is borne out by the discussion of the trust doctrine in McLennan 
v. Prentice,” one of the cases cited at the close of the remarks that 
included the foregoing quotation,” and which was cited in the 
Muench opinion” also. The McLennan opinion, in considering 
whether land under the water of Lake Superior was subject to pri- 
vate ownership, recites the now familiar idea of the state owning 
the beds of the Great Lakes in trust for public uses. Title being 
in the state, the submerged lands are subject to state regulation and 





* Madison v. State, 1 Wis.2d 252, 83 N.W.2d 674 (1957); State 
v. Public Service Comm'n. 275 Wis. 112, 81 N.W.2d 71 (1957); and Muench 
v. Public Service Comm'n, 261 Wis. 492, 515b, 53 N.W.2d 514, 55 N.W.2d 
40 (1952). 

* See note 62 supra, and the comments in the text following the note 
signal. 
*Tilinois Steel Co. v. Bilot, 109 Wis. 418, 425, 84 N.W. 855, 856 
(1901). The Muench opinion quotes from the Jllinois Steel opinion an excerpt 
that follows that quoted in the text, separated only by remarks as to the validity of 
a patent from the United States to convey lands below the highwater mark. The 
language quoted in the Muench opinion follows: 

“*The United States never had title, in the Northwest Territory out of 

which this state was carved, to the beds of lakes, ponds, and navigable 

rivers, except in trust for public purposes; and its trust in that regard was 
transferred to the state, and must there continue forever, so far as necessary 
to the enjoyment thereof by the people of this commonwealth. Whatever 
concession the state may make without violating the essentials of the trust, 
it has been held, can properly be made to riparian proprietors.’ 
Quoted in Muench v. Public Service Comm'n, 261 Wis. 492, 502, 53 N.W.2d 
514, 517 (1952), original in the Illinois Steel opinion 109 Wis. at 426, 84 
N.W. at 856-57. The court in the Muench case calls the language it quotes “‘one 
of the clearest statements of the trust doctrine.’’ If the Muench case had included the 
language quoted in the text, the context would have shown that the fact that 
Wisconsin was carved from the Northwest Territory was not significant as far 
as the origin of the trust doctrine was concerned. 

85 Wis. 427, 55 N.W. 764 (1893). 

* The citations are all found in Illinois Steel Co. v. Bilot, 109 Wis. 418, 
427, 84 N.W. 855, 857 (1901). 

™ Muench v. Public Service Comm’n 261 Wis. 492, 502, 53 N.W.2d 514, 
517 (1952). 
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control.” “The common law rule in regard to tide waters has been 
extended to our Great Lakes ... [and] it depends on the law of 
each state to what extent this prerogative over lands under the 
water shall be exercised.” The right which the state holds in lands 
under navigable waters, the court says, is by virtue of its sovereignty 
and is in trust for the public.” 

Again, in Willow River Club v. Wade,“ the common law roots 
of the trust doctrine as it applies to fishing are discussed at length, 
the court pointing out that in England the crown owned the beds of 
tidal rivers and that in such rivers a public right of fishery was 
recognized, but not in freshwater streams. With the successful con- 
clusion of the Revolution, the original thirteen states in this country 
succeeded to the title to public lands within their respective borders 
not then privately owned, together with all the powers of sovereignty 
of the crown. The courts of the original states generally adopted the 
common law of England and said that beds of tidal rivers belonged 
to the states, but that the riparian landowners owned the beds of 
freshwater streams to the thread thereof. These early rulings of some 
of the courts of the original states, the Wisconsin court thinks, led 
to confusion in the new states as to where title to the beds of fresh- 
water navigable streams rests, with Wisconsin adopting the rule 
of riparian ownership, but holding the title for use of the public.” 





* Subject to the right of Congress to regulate commerce. 

® The discussion paraphrased in the text, as well as the quotation, appear 
in 85 Wis. 427, 443, 55 N.W. 764, 770 (1893). Cited for the idea that sub- 
merged lands are subject to state control is Hardin v. Jordan, 140 U.S. 371, 
381 (1891). Barney v. Keokuk, 94 U.S. 324 (1876) is cited for the 
proposition concerning the exercise of the state’s prerogative. 

“100 Wis. 86, 76 N.W. 273 (1898). 

“Id. at 95, 76 N.W. at 274. A confusing part of the Willow River Club 
exposition of the history of the public rights in navigable waters is the court’s 
pointing out that Virginia ceded the area that is now Wisconsin to the United 
States as part of the plan of organization of the national government, and that 
thereafter all acquired lands became federal property. Title to these lands has 
only been conveyed from the United States by specific grants. The court expresses 
the possibility that a failure to appreciate the difference in the source of title 
to land in the new and old states may have contributed to the split of authority 
in the new states as to who holds title to beds of navigable streams. It is not 
clear to the writer what the Wisconsin court had in mind by this observation. 
If it was thought that the state’s authority and title to land was controlled by the 
terms and source of acquisition, the court could possibly be denying the concept 
elaborated in the opinion that the states can determine the stream-bed title question 
however they please, as part of their powers of sovereignty. If the court is think- 
ing that the sovereign powers of a state with regard to settling questions of title 
to land are determined by the terms of acquiring land within the state, the result 
would be that the substantive meaning of sovereignty would vary among the 
states, contrary to the concept of equality of sovereign powers of all the states. 
It is believed that neither idea was intended by the court, but rather to point out 
a conceptual reason for the new states not following the tidewater test of public 
rights in water, namely that the sovereign from which the new states took their 
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The public right of fishery in England in only tidal streams was 
coincident with the admiralty jurisdiction of English courts. With 
the extension by Chief Justice Taney of the United States admiralty 
jurisdiction to all waters navigable in fact,” and the decisions in Wis- 
consin that a stream that could float a sawlog or skiff was navigable, 
the public right of fishery was extended to streams such as the 
Willow river.” 

One of the cases cited by Mr. Justice Cassoday in the Willow 
River Club case in support of his recitation of the passage of rights 
of sovereignty from the British crown to the various original thirteen 
states is Martin v. Waddell.“ That case arose from a dispute of the 
right to the oyster fishery in the tidal rivers and bays of New Jersey. 
In finding that no private, exclusive right of fishery existed, the 
Court discusses the nature of the title of the English crown to lands 
discovered in the New World by its subjects. Note the familiar ring 
today of Chief Justice Taney’s words: 


The country . . . was held by the king in his public and regal 
character as the representative of the nation, and in trust for 
them. The discoveries . . . were for the benefit of the nation; 
and the crown . . . was the proper organ to dispose of the public 
domains. . . .” 


Since Magna Charta, the British Crown has had no right to 
grant to a subject soil covered by navigable waters, so as to give him 
an exclusive right of fishery. Taney, at least, says there is doubt 
in the matter.” The reality of the Revolution for Mr. Chief Justice 
Taney is evident in his remarks concerning its effects: 


[W]hen the Revolution took place, the peowm of each State 
became themselves sovereign; and in that character hold the ab- 





own governmental powers, the United States, was not the sovereign which had 
claimed rights to the beds of tidal rivers and to which the original states had 
succeeded. Of course, this idea seems to lead to different sovereign powers among 
the states, too, implying a necessary continuity of the common law of England 
in those parts of this country that were colonies of the British crown. Perhaps 
the court is influenced by Pollard’s Lessee v. Hagan, 15 U.S. (3 How.) 391 
(1844), discussed in the text infra, and has failed to distinguish the senses in 
which the word “‘trust’’ is used in that opinion, which distinction is also dis- 
cussed later in the text. 

“The Propellor Genesee Chief v. Fitzhugh, 19 U.S. (12 How.) 233 
(1851). 

” The discussion described in this paragraph appears in 100 Wis. 86, 94- 
102, 76 N.W. 273, 274-276 (1898). Other Wisconsin cases resting on the 
doctrine of public rights in navigable waters are McLennan v. Prentice, 85 Wis. 
427, 55 N.W. 764 (1893) and Pewaukee v. Savoy, 103 Wis. 271, 79 N.W. 
436 (1899). 

"14 USS. ae Pet.) 345 (1842). 

Id. at 34 
Pl. at 349. 
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solute right to all their navigable waters and the soils under 

them for their own common use, subject only to the rights since 

surrendered by the constitution to the general government.” 
Here no trust is involved, but ownership by the people themselves 
for their own use. 

Whether public rights in navigable waters have been recognized 
as long ago as Magna Charta, it has been pointed out that Bracton, 
as abridged by Britton, said “Some things are common, as the sea, 
the air and the seashore, and as the right of fishing in tidal waters 
and rivers.’""" Further, Bracton said, the use of the banks of the 
rivers is also common to all under the law of nations; and ships may 
be docked to them, ropes tied to trees growing there, and cargo 
deposited there, even though the property of the banks is in those 
whose lands they adjoin. Injunctive relief was available if private 
property was used so as to injure the public, as where a weir was 
sunk in such location as to obstruct river traffic.“ A writ was also 
obtainable to protect private rights injured through the heightening 
of a pond; diversion of a watercourse; prevention of another from 
gaining lawful access to a spring, lake, well or fish pond; prevention 
of another from lawfully drawing water, or driving cattle to it; 
and the opening of new veins of water in a place where only a single 
water source was granted.” 

To return to the United States, one other early decision of the 
United States Supreme Court should be mentioned, Pollard’s Lessee 
v. Hagan.“ This case involved the question whether the United 
States could convey to a private party land which, at the time the 
state in which it lay was created, had been part of the bed of a tidal 
river; the purported conveyance having occurred after statehood 
had been attained. The question was presented in an action in eject- 
ment brought by a person claiming under the alleged patent against 





Ibid. 

BRITTON 2.2.1, quoted in Murphy, English Water Law Doctrines 
Before 1400, 1 AM. J. OF LEGAL HIST. 103, 104 (1957). 

* BRACTON 1.12.6. The statements are made by Murphy, supra note 102, 
at 105-06. Apparently even in those early times access to the water was a prob- 
lem for non-riparians. Murphy mentions that another writer of the period, 
Fleta, distinguishes common from public property, the former extending its 
benefits to all affected, and the latter extending them to all the people. Fleta 
likened rivers to common property because of the possible difficulty in obtain- 
oe oo them without crossing another’s property. Murphy, supra note 

, at 106. 

™ Murphy, supra note 102, at 107, citing BRACTON 4.44.1. 

* Ibid., citing BRACTON 4.45.1. If the source of the water was a cistern 
or flowing well, there was no remedy if prevented from drawing water or driving 
cattle to it. See [bid. at 107 n. 28. 

15 U.S. (3 How.) 391 (1844). 
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a private person whose claim to the land rested on a grant by the 
Spanish crown to defendant’s predecessors in title. The land was 
located in that part of Alabama which had been ceded to the United 
States by Georgia by a deed of cession substantially like that by which 
Virginia had ceded to the central government the area in which Wis- 
consin lies. The Georgia deed provided that the territory in time 
should be admitted as a state into the Union on the same conditions 
and restrictions, with the same privileges and in the same manner 
as provided in the Ordinance of 1787 for the government of the 
Northwest Territory; and extended the application of the Ordinance 
to the area of the Georgia cession. The only part of the Ordinance 
not so extended was the prohibition of slavery. 

The defendant prevailed at the trial on the theory that the United 
States could not convey title to land submerged by navigable water 
at the time the region where the land was located became a state, and 
the decision was upheld on appeal to the United States Supreme 
Court. First, said Mr. Justice McKinley writing the majority opin- 
ion, the Georgia deed of cession as well as the Virginia deed which 
it in substance copied stipulated that the land ceded, which had not 
been reserved or appropriated for other purposes, should be con- 
sidered as a common fund for the use and benefit of all the United 
States, and to be disposed of only for that purpose. The Court dis- 
cusses the Virginia legislation recited in the deed and the deed itself 
from Virginia which said the grant was made “‘to and for the uses 
and purposes, and on the conditions of the said recited act,” and 
treats the document seriously as a deed of trust. Then it is said the 
Georgia deed stipulates that the apparent conditions in the Virginia 
cession should apply to the Georgia cession also, and concludes from 
a consideration of all the legislation that the intention of the par- 
ties was “to invest the United States with the eminent domain of the 
country ceded . . . for the purposes of temporary government, and 
to hold it in trust for the performance of the stipulations and con- 
ditions expressed in the deeds of cession and the legislative acts con- 
nected with them.”"” 

It is submitted that the trust of which the Court is speaking here, 
being grounded in the Northwest Ordinance, has application to navi- 
gable waters only to the extent of prohibiting taxation of them.” 
It is not the trust considered in Martin v. Waddell, which dealt with 
traditional public rights in navigable waters, which rights specified 
uses to which the public could put the water and physical conditions 





™ Id. at 394. 
8 See discussion pp. 562-64 supra. 
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which the public could expect the water to have, rather than the 
negative and intangible freedom from taxation. As the Court itself 
in Pollard’s Lessee goes on to say, one must look elsewhere than the 
terms of the deeds of cession to determine the rights, powers and 
duties of the parties to them. The place to look, says the Court, is 
the concept of eminent domain and the right to the public lands.” 

Before passing on to the Court’s ideas of eminent domain, one 
other use of the term “‘trust” must be pointed out that might other- 
wies be a source of confusion. The Court says when the United States 
accepted cession of the territory, it took upon itself “the trust to hold 
the municipal eminent domain for the new States, and to invest 
them with it, to the same extent, in all respects, that it was held by 
the States ceding the territories.”*’ Here the Court seems to use the 
trust concept only to emphasize that the territory eventually was 
to become states equal in political power to the states ceding the 
territory, and hence to the original states. 

The Court defines eminent domain to mean the right of the gov- 
erning body to dispose of all the wealth in society, such disposition 
to be made in time of necessity and for the public safety. As such, 
it is part of the sovereign power, but is not all of it. On admission 
to the Union on terms of equality with the original states, Alabama 
succeeded to all the sovereign rights, including that of eminent 
domain, that Georgia had at the date of cession.“ The reason why 
the new state of Alabama is on an equal footing with the old states 
is not clearly expressed. Perhaps the Court is relying on the condi- 
tions of the cession by Georgia, or perhaps it is relying on the Con- 
stitution.” Whatever the reason, the Court immediately contradicts 
the concept of equality of sovereignty among the states by asserting 
the possession of public lands by the United States within the bound- 
aries of Alabama is a diminution of Alabama’s sovereign powers. 
Such a statement must logically imply that a state with no public 





al Lessee v. Hagan, 15 U.S. (3 How.) 391, 395 (1844). 
bid. 

“1 Ibid. 

™? Ibid. After saying Alabama succeeded to Georgia’s sovereign rights the 
Court says, ‘‘Nothing remained to the United States, according to the terms of the 
agreement, but the public lands.” 

"8Id. at 395-96. The Court says the United States has no capacity to ex- 
ercise eminent domain or sovereignty of a local nature within the limits of a state 
except by virtue of constitutional grant. The only grants so made apply to places 
purchased for federal installations such as forts, arsenals, dock-yards and other 
needful buildings, and to what became the District of Columbia. U.S. CONST. 
art. I, § 8, cl. 16. Since none of the express grants apply to the Alabama situa- 
tion, the United States has no local right of eminent domain or sovereignty in 
Alabama. Georgia in the cession expressly gave up her claims of sovereign powers 
in the area. This leaves Alabama as the only government that could have them. 
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lands, or a lesser area of public lands than Alabama, possesses greater 
sovereign powers than Alabama does. And the assertion confuses 
sovereignty with proprietary ownership of property, apparently with 
the idea that the two aspects of a government's possession of land 
are inseparable. Remembering the weakness of the federal gov- 
ernment relative to the state governments when Pollard’s Lessee was 
decided in 1844, it is understandable that the Court felt it necessary 
to give the federal government sovereign rights over the public lands 
in order to make sure the control of those lands would not be usurp- 
ed by the powerful state governments. 

But the Court is cautious in its finding of federal sovereignty over 
the public lands. First of all, it is of a temporary nature, even as to 
public lands located within existing states.“ Nothing is said ex- 
plicitly as to why the federal government must divest itself of these 
lands, but perhaps in 1844 the policy of selling the public domain 
rapidly was so firmly ingrained in the attitudes of America that 
it would have been the merest pedantry for a judge to explore the 
question more fully. Be that as it may, all the Court does say is that 
the public lands came to the United States through cession by some 
of the original states to help pay the Revolutionary War debt 
through converting the land into money. Conversion into money 
apparently was to be made by selling the land, at least as soon as the 
money was realized and new states created from the territory “the 
power of the United States over these lands, as property, was to 
cease.” At this point the second precaution was introduced. Not 
only was the sovereignty of the United States over the public lands 
within the new states temporary, but also it was held in trust.™ 
Finally, (precaution number three) the sovereignty™ of the United 





™4 Id at 396. The rights of new states, the Court says, to exercise all the 
powers of government that the old states have must be admitted, “except so far 
as they are temporarily deprived of control over the public lands.” 

“8 Ibid. The Court’s implication that the United States continued to have 

a property interest in land from which money was realized and which was located 
in a territory, until statehood was attained seems inadvertent. Sale was practically 
the only method used to convert land to money. If the Court really was thinking 
of rental of public land by the federal government, there seems no reason to de- 
prive the United States of its property rights as a landlord just because the 
territory became a state. 

™* Ibid. Referring to the alleged obligation of the United States to raise 
money from the public lands and to create new states from the regions they 
comprised, the Court says, ‘“Whenever the United States shall have fully executed 
these trusts, the municipal sovereignty of the new States will be complete, 
throughout their respective borders, and they and the original States will be upon 
an equal footing, in all respects whatever.’’ The confusion of sovereignty with 
ownership of land by a government continues. 

™T Ibid. The Court does not use the term “‘sovereignty’’ here, but rather 
speaks of the United States ‘“‘holding’’ the public lands. The context of the 
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States in these public lands within the new states arises only from 
the deeds of cession and related statutes, not from any local sovereign- 
ty that it might be supposed the United States possessed. 

The Court’s point in discussing the rights of the United States 
to public lands within the new states was to determine whether 
power was contained therein that would authorize the federal gov- 
ernment to convey the beds of navigable waters to private parties. 
The Court decided the question in the negative. The discussion is 
relevant to the trust theory of public rights in navigable waters 
in a negative sense also. It contains another usage of the term “trust,” 
this time to denote an alleged obligation to raise money from the 
public lands, as well as to create states from them. It seems the term 
was a favorite one of Mr. Justice McKinley to designate anything it 
had been supposed at some time the federal government had an 
obligation to do. Certainly it bears little relation to the familiar con- 
cepts of the equity courts. Of greater importance to the modern 
ideas in Wisconsin of public rights in navigable waters was the 
Court’s muddling of sovereignty with ownership so as to obscure 
the distinction between a government’s rights as a sovereign and 
as a proprietor. It is still said today that the state cannot sell the 
beds of navigable lakes to private persons.” It is submitted that the 
reason for this position of the Wisconsin court rests in a perpetuation 
of the idea expressed in Pollard’s Lessee, by implication anyway, 
that state ownership of land is essential to state sovereignty over it. 
In Wisconsin it is peculiar indeed to find the court saying sale of lake 
beds is impossible, yet at the same time recognizing private owner- 
ship of the beds of navigable rivers, subject to the public rights. 
Apart from the illogic of the situation, the experience of the state’s 
control of rivers supplies factual refutation of the idea that owner- 
ship is necessary to sovereignty. 

But to return to Pollard’s Lessee, the Court next determined that 
the territory embracing the land in controversy had been acquired 
by the United States from France rather than from Spain. This ruled 
out the argument that since the Spanish king did have the power 
to grant to a private person the soil under navigable waters, the 
United States succeeded to this power on acquisition of the territory. 
Even if the territory had come from Spain, the Court said the United 
States had no capacity to receive from another government powers 





sentence and the continuing confusion of ownership with sovereignty indicate, 
however, that the statement in the text is fair to the Court’s meaning. 
a (9st) v. Public Service Comm'n, 275 Wis. 112, 118, 81 N.W.2d 71, 
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denied by the United States Constitution, one of which the Court’s 
analysis indicated, was the right to convey lands submerged by navi- 
gable water. Perhaps for this reason, there is no consideration of 
whether the King of France might have the same powers as the King 
of Spain. At any rate, the significance of the French origin of title 
is not examined beyond refuting the argument based on the Spanish 
monarch’s powers. The Court also found the common law had been 
extended to the area in controversy. The Court’s conclusion is that 
Alabama is entitled to sovereignty over ali the territory within her 
limits, subject to the common law, returning to the thesis that the 
new states are equal in power to the old states. Quoting from Martin 
v. Waddell,” the language already quoted here™ of the effects of the 
Revolution on control of navigable waters, the Court says these 
waters and the soils underlying them located in Alabama also belong 
to that state. The provision in the Northwest Ordinance relating 
to navigable waters being forever free from taxation is not contra- 
dictory of the state’s owning the waters because the provision is a 
regulation of interstate commerce by Congress in accord with the 
Constitution. Since Alabama owns the lands submerged by navi- 
gable waters, it follows the United States’ attempted grant is bad 
and the plaintiffs claiming under it cannot maintain their action 
of ejectment. 

The muddle of a government’s rights of proprietorship with those 
of sovereignty is pointed out in a dissenting opinion by Mr. Justice 
Catron, who concludes that the majority opinion tends to the result 
that if the United States can’t sell the land, neither can Alabama 
since this would result in granting part of the state’s sovereignty to 
a private individual.“ This result was actually reached in a Minne- 
sota case in 1914.” 





™ 14 U.S. (16 Pet.) 345 (1842). 

7 See text at note signal 101. 

1 Pollard’s Lessee v. Hagan, 15 U.S. (3 How.) 391, 408 (1844). 

1 State v. Korrer, 127 Minn. 60, 148 N.W. 617 (1914). The decision 
was that owners riparian to public waters could not rightfully take iron ore from 
the bed of the waters because the state owns the beds in a sovereign capacity. 
Furthermore, the state could not recover the value of the ore already mined, even 
though it was stipulated by the parties, and so ordered by the trial court, that 
the state should be paid such value if the riparians were not entitled. The reason 
the court gives for denying the state recovery is that it owns in its sovereign 
capacity rather than as a proprietor. 

The result prompted the writing by Everett Fraser of two articles, Title 
to the Soil Under Public Waters —- A Question of Fact and Title to the Soil 
Under Public Waters—The Trust Theory, 2 MINN. L. REV. 313 and 429 
(1918), respectively. The first article describes the history of the English rule 
as to ownership of beds of tidal waters and concludes that whether the riparian 
or the sovereign was the owner was a question of fact. The application of the 
English rule in America is then discussed with criticisms of American statements 











July] WATER RECREATION 577 


Pollard’s Lessee has been called the most important case on the 
trust theory; surely the opinion contributes its share to the mystery 
of the exact content of the theory as applied to public rights in water. 
The decision’s importance in Wisconsin today is as a probable source 
of the idea that the trust theory comes from the Northwest Ordinance 
and hence, today, from the Wisconsin constitution. When it comes 
to the question of a state’s control over navigable water aside from 
being prohibited from taxing it, the opinion merely extends the 
doctrine of Martin v. Waddell to the new states. The interpretation 
of the Court in the Martin case has been criticized for assuming the 
right to grow oysters was included within the public right of fishery, 
for failing to realize the public right may exist without the beds 
being owned by the government, and for assuming that the public 
rights were exhaustive of the possible uses of the land.“ A careful 
reading of the two cases indicates that the trust involved when con- 
sidering public rights to make positive use of navigable water arises 
from the common law of England, not from the Northwest Ordi- 
nance. Apart from the logic of the cases, this result is indicated 
to be necessary when the situation of the landlocked lake that was 
never a part of a portage and which is not used in commerce is con- 
sidered. Activities affecting the navigable waters of such a lake are 
not within article IX of the state constitution nor would they easily 
be found to be within the federal commerce clause. The trust 
doctrine is the only basis left for the exercise of governmental power 
over such activities, and if the trust doctrine is found to stem from 
the Northwest Ordinance, it too is inapplicable. 





of the rule and of the basis for it. For instance, at 327 it is pointed out that 
the English text writers, Digges and Hale, do not suggest that the public right 
of navigation had any bearing on title to the soil, although in America the courts 
frequently said the English courts found title to the tidal beds to be in the Crown 
in order to assure the Crown's control of navigable waters. The test in England 
of Digges and Hale was whether the submerged lands were part of the ungranted 
land, waste lands, of the kingdom. If so, they were owned by the Crown; if not, 
they were owned by the grantee or his successor in title. 

The second article argues that title to lands under public waters in America 
should be presumed to be in the state, subject to special rights of the public as 
individuals to use the water for navigation, fishing, etc. These rights Fraser calls 
the jus publicum. All other rights to use the water or the submerged land, save 
the rights of the riparian, Fraser calls the jus privatum and says it should be pre- 
sumed to belong to the state. Both presumptions were rebuttable by facts to the 
contrary. The remainder of the article is a criticism of the trust theory of state 
ownership of the beds of public waters, concluding that the trust should not 
prevent alienation of the jus privatum, and no more than assuming that it does 
prevent destruction by the state of the jus publicum. 

*% Fraser, supra note 122, at 438. 

™ Id. at 437. 











578 WISCONSIN LAW REVIEW [Vol. 1958 


MEANING OF THE TRUST DOCTRINE IN FACT 


A doctrine whose roots go back perhaps to Magna Charta may be 
thought to express a basic desire of society and therefore to be en- 
titled to careful protection by the courts. The desire in the case 
of the trust doctrine appears to be that no private individual should 
be allowed to exclude other persons from using certain waters in cer- 
tain ways. It is not surprising to find the courts saying at an early 
day that the riparian’s right to use his shoreland was subordinate to 
and must not interfere with the public right of navigation, where 
the navigation was of a commercial character.” In Massachusetts, 
the riparian’s construction of a pier extending beyond a line estab- 
lished by statute as the outer limit for piers has been found to be a 
public nuisance, if the pier was built after the statute was enacted, 
even where no actual injury to navigation was shown, and as such 
could be abated without payment of compensation. The police 
power is the basis found by the Massachusetts court for the state’s 
action. Chief Justice Shaw’s language is illuminating: 


We think it is a settled principle, growing out of the nature 
of well ordered civil society, that every holder of property, how- 
ever absolute and unqualified may be his title, holds it under 
the implied liability that his use of it may be so regulated, that 
it shall not be injurious to the equal enjoyment of others having 
an equal right to the enjoyment of their property, nor injurious 
to the rights of the community. All property in this common- 
wealth, as well as that in the interior as that bordering on tide 
waters, is derived directly or indirectly from the government, 
and held subject to those general regulations, which are neces- 


*%° Cohn v. Wausau Boom Co., 47 Wis. 314, 2 N.W. 546 (1879). 
The state had given Boom Co. exclusive rights to build booms in a river for 
storing logs. The booms so constructed blocked Cohn, a riparian, from using 
a certain area of shoal water in the river in front of his land to store logs for 
a sawmill he planned to build. Cohn obtained an injunction abating the booms 
as a nuisance, but on appeal, it was held that the Boom Co.’s franchise was granted 
for a public use and the Boom Co. was an agent of the state for improvement 
of the river; the riparian’s right to build structures in the shoal waters fronting 
his shores was held only be implied public license and was tolerated only in private 
aid of navigation, and the fact the public action has lessened the value of the 
riparian’s land is not a basis for relief. Cases in accord: Alexander v. Milwaukee, 
16 Wis. 264 (1862), where a channel constructed by the city to improve the 
harbor exposed Alexander's property to the waves of Lake Michigan so as to wash 
the property away or render it unfit for use, no negligence by the city being 
alleged; Stevens Point Boom Co. v. Reilly, 44 Wis. 295 (1878), 46 Wis. 
237, 49 N.W. 978 (1879); and Diedrich v. N.W.U. Railway Co., 42 Wis. 
248 (1877). In the last two cases cited, the riparian’s use was upheld. 

%® Commonwealth v. Alger, 61 Mass. (7 Cush. ) 53 (1853). The court 
in describing the English background of rights in tidal waters remarks that 

“the British parliament, exercising all the powers of dominion and eet 
had full authority to regulate, protect, and secure all public rights. 
at 83. 
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sary to the common good and general welfare. Rights of proper- 
ty, like all other social and conventional rights, are subject to 
such reasonable limitations in their enjoyment, as shall prevent 
them from being injurious, and to such reasonable restraints and 
regulations established by law, as the legislature, under the gov- 
erning and controlling power vested in them by the constitu- 
tion, may think necessary and expedient. 

This is very different from the right of eminent domain... . 
The power we allude to is rather the police power, the power 
vested in the legislature by the constitution, to make, ordain 
and establish all manner of wholesome and reasonable laws, 
statutes and ordinances, either with penalties or without, not 
repugnant to the constitution, as they shall judge to be for the 
good and welfare of the commonwealth, and of the subjects of 
the same. 


But in Wisconsin, the riparian has been given damages if his lands 
have been flooded as a result of improvements to navigable water.™ 
And, of course, the purpose in disturbing the riparian’s shoreline 
must be of a public nature.” It has been said that navigable waters 
cannot be destroyed or impaired™ but the applicability of the langu- 
age to action by the state itself for a public purpose may be doubted 
since the cases usually involve action by drainage districts” or the 
purpose of drainage was private rather than public.” Even in the 
drainage district situation, it was hinted in one case™ that a navi- 
gable lake might be drained if the legislature authorized the drain- 
age by plain, unambiguous language. Where navigable waters are 
not completely drained, but merely decreased in area, the action 
has been upheld on the theory that the drainage scheme really con- 
stitutes an improvement of navigation.“ Compensation was paid 
riparians whose shores were damaged thereby. The discussion in 
Flambeau River Lumber Co. v. Railroad Commission™ to the effect 
that navigation rights are not indestructible has already been set 
forth.” In very recent cases, the partial destruction of the surface 





7 Id. at 84-85. 

*%® Arimond v. Green Bay and Mississippi Canal Co., 31 Wis. 316 (1872). 

*” Priewe v. Wisconsin State Land & Improvement Co., 93 Wis. 534, 67 
N.W. 918 (1896). 

™ State v. Adelmeyer, 221 Wis. 246, 265 N.W. 838 (1936). 

| Shepard Drainage Dist. v. Eimerman, 140 Wis. 327, 122 N.W. 775 
(1909) ; In re Crawford County Levee and Drainage Dist., 182 Wis. 404, 196 
N.W. 874 (1924), cert. denied, 264 U.S. 598 (1924). 

™ Priewe v. Wisconsin State Land & Improvement Co., 93 Wis. 534, 
67 N.W. 918 (1896). 

8 In re Rutland Drainage Dist., 148 Wis. 421, 134 N.W. 838 (1912). 
as. re Trempealeau Drainage Dist., 146 Wis. 398, 131 N.W. 838 

1). 

* 204 Wis. 524, 236 N.W. 671 (1931). 

™ See pp. 562-64 supra. 
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area of a navigable lake has been upheld where the purpose of the 
destruction was public recreation™ or civic development of a cultural 
nature.” In dictum, the court mentioned that even for a public 
purpose, the state itself could not change an entire lake to dry land 
nor alter it so as to destroy its character as a lake, citing a drainage 
district case as authority.” Whether this presages the future position 
of the court cannot firmly be predicted. It is suggested that the 
Flambeau River analysis of the realities of past balancing of conflict- 
ing public rights in navigable waters shows the way to the upholding 
of total drainage of a lake for a public purpose if the court is dis- 
posed to take it. 

Language has been used by the court indicating the riparian has 
an exclusive right of access to the water from the land and to the 
land from the water,“ but the holding of the case in which the state- 
ment was made only went so far as to protect the riparian’s premises 
from intrusion by a person walking along the shore. And a case 
from the logging days gave no relief to a riparian cut off from access 
to the water by a boom constructed to aid log driving on the river. 
Again, the opinion that talks exclusive access says the public can 
take from the riparian his exclusive access right only upon payment 
of compensation.“ This also is dictum, and no case in Wisconsin 
has been found directly on the point. It would seem in reason the 
public right of navigation should include a right to go ashore as the 
occasion warrants. Surely this would be true in time of an emer- 
gency endangering life or the boat itself. Where recreational boating 
is involved, would landing for recreational purposes be allowed? 
Some of the early cases involving hunting™ or fishing“ indicate that 
it would not. No case has been found where the landing was for 
other purposes associated with recreation, such as picnicking or 
bathing from a beach. Strict analogy from Bracton’s statement that 
a ship may be moored to the bank and goods piled thereon™ might 
afford a basis for sustaining all these uses of the shore. The fact 
that modern courts have shown an inclination to limit the area in 





™ State v. Public Service Comm’n, 275 Wis. 112, 81 N.W.2d 71 (1957), 

filling portion of lake to make parking lot for automobiles in a city park. 
Madison v. State, 1 Wis.2d 252, 83 N.W.2d 674 (1957). 

™ State v. Public Service Comm'n, 275 Wis. 112, 118, 81 N.W.2d 71, 
74 (1957). The case cited is the Crawford County case, criticized pp. 560-62 
supra. 
“© Doemel v. Jantz, 180 Wis. 225, 193 N.W. 393 (1923). 
*1 Cohn v. Wausau Boom Co., 47 Wis. 314, 2 N.W. 546 (1879). 
“8180 Wis. 225, 234, 193 N.W. 393, 397 (1923). 
“8 Diana Shooting Club v. Husting, 156 Wis. 261, 145 N.W. 816 (1914). 
“Willow River Club v. Wade, 100 Wis. 86, 76 N.W. 273 (1898). 
“5 See note 103 and related text supra. 
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which the public rights in public waters may be exercised to the 
waters themselves is evidence of a commendable willingness to mold 
the trust doctrine as the exigencies of modern life appear to demand. 

One of the frankest admissions by the court of the susceptibility 
of the public rights in public water to management by the state is 
found in Milwaukee v. State.“ In sustaining a cession by 
the state to the city of Milwaukee of part of the bed of Lake 
Michigan, owned by the state in trust for the public, and of which 
a part was to be granted by the city to a private corporation, the 
court said: 


The trust reposed in the State is not a passive trust; it is gov- 
ernmental, active, and administrative. ... [T]he legislature 
is fully vested with the power of control and regulation... . 
[T]he trust, being both active and administrative, requires 
the law-making body to act in all cases where action is necessary, 
not only to preserve the trust but to promote it... . [T]he 
condition confronting the legislature was not a theory but a 
fact. This condition required positive action. . . . Is it possible 
that the legislature, confronted with the impending danger of 
the destruction of a large part of the commerce of Lake Michi- 
gan (which is tributary to Milwaukee . . .), could be said to 
perform its duty in the administration of the trust without 
taking appropriate action to relieve the situation as it did in the 
instant case?... A failure so to act, in our opinion, would have 
amounted to gross negligence and a misconception of its proper 
duties and obligations in the premises.” 


The trust doctrine is a creature of the courts with no constitu- 
tional basis. Under the logic of existing decisions, it would seem the 
state may prohibit specific uses of land by a riparian owner without 
being liable to pay compensation, perhaps even to the extent of 
denying the riparian access to the water. The shoreline may be 
altered, but the riparian must be compensated for damages result- 
ing to his shore. The state may change the substance of the public 
rights, at least in the direction of expanding them. This has been 
done to the point that today such uses of water as pleasure boating, 
swimming, hunting, skating and enjoyment of scenic beauty are 
recognized and protected by the law, as well as the original uses 
of commercial navigation and fishing. All such expansion of the 
public rights has occurred without payment of compensation to 
riparians, although where streams are involved it has always been 
held in Wisconsin that they own the beds to the thread of the stream 





“193 Wis. 423, 214 N.W. 820 (1927). 
“Id. at 449-50, 214 N.W. at 830. 
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subject to the public right, and in that situation it would appear that 
as the public right grows, the private right diminishes. This may con- 
stitute a Wisconsin application of the Massachusetts idea that private 
rights may be controlled in the public interest through exercise of 
the police power and without compensation. Not only may the state 
change the substance of the public rights that may be exercised inde- 
pendently of one another on public waters, but also it may—and in- 
deed, must—arbitrate between public and private uses when they 
conflict, even to the extent of destroying one use in favor of an- 
other. The state may authorize the conveyance of title to lake bed 
land to a private party knowing that the land is going to be 
made dry land and put to private use. Or the state may authorize 
a municipal government itself to convert ‘lake bed land to dry 
land. The only essential prerequisite to the exercise of these 
powers is that it be done for a public purpose. 

There appears to be no important respect in which the trust doc- 
trine as presently outlined by the Wisconsin decisions might inhibit 
a lake management scheme. Probably the question of denying a 
riparian access to the water from his own land without paying com- 
pensation would be a close one. If the court has qualms about rely- 
ing on a case from the days of logging, its attention might be drawn 
to the Massachusetts decisions of Home for Aged Women v. Com- 
monwealth™ and Sprague v. Minon.“ The Home case holds that 
the increased value of a riparian’s land arising from its location 
making his access to the water certain is not property in the consti- 
tutional sense. Sprague v. Minon holds that the riparian may be pro- 
hibited from using the water for any purpose, again without com- 
pensation. 


LAKE MANAGEMENT AND INTERNAL IMPROVEMENTS 


Management of navigable waters will often entail the erection 
of physical structures, as where a stream is dammed to increase 
its depth and surface area, or a concrete ramp is laid to make the 
launching of boats easier. Or it may be the result desired is not 
the construction of some artificial feature, but its removal, such as 
beer cans thrown in navigable waters and along their shores. Per- 
haps nature itself is to be changed—the removal of weeds to make 
a stretch of water more attractive for swimming and boating affords 
an example. Then there are conditions of a semi-natural origin that 
may not be altogether desirable, as, for instance, the siltation of 





“8 202 Mass. 422, 89 N.E. 124 (1909). 
™° 195 Mass. 581, 81 N.E. 284 (1907). 
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streams caused by a combination of the logging of the forests, poor 
land use practices today by riparians, and the effects of rainfall. 
Siltation may require dredging as part of its correction. In view 
of article VIII, section 10 of the Wisconsin constitution forbidding 
the state from contracting debts for works of internal improvement 
or being a party in carrying on such works, the question naturally 
arises whether the state has power to effect changes in navigable 
waters of the nature suggested. If the state may not make certain 
of these types of changes, may it make others? 

First of all, it is to be observed that article VIII, section 10 of the 
state constitution contains various exceptions to the prohibition of 
internal improvements by the state. These include (1) grants 
of land or other property that have been made to the state and are 
dedicated by the grant to particular works of internal improvement, 
and (2) construction or improvement of public highways. 

In construing this section of the constitution, it has been held 
that any structure used by the state in the performance of its govern- 
mental functions is not a work of internal improvement.” Examples 
of structures indicated by the court to be permitted under the con- 
stitution are those used in the preservation of the public health.” 
Two arguments present themselves tending to show that the state’s 
duty to preserve and promote public rights in public waters is one 
of its governmental functions. The first is that the public rights 
constitute the jus publicum, or res of the trust which the state is 
charged to maintain in public waters,” and as such is said in Wis- 
consin to be held by the state in its sovereign capacity.” Carrying 
out its duty of active management of its own property held by virtue 
of its status as a sovereign would seem to be an example of the state 
performing a governmental function. 

Examples of positive measures already undertaken by the state 
to promote the public rights in navigable waters are the maintenance 
of fish hatcheries,“ the carrying out of a fish transplantation pro- 
gram,” and the erection in navigable streams of barriers to exclude 
rough fish from any part of the stream.” The statute authorizing 





™ State ex rel. Thomson v. Giessel, 267 Wis. 331, 65 N.W.2d 529 
(1954), where the work under consideration was construction of the State 
Office Building. 

™ Id at 343, 65 N.W.2d at 535, quoting from State ex rel. Owen v. Don- 
ald, 160 Wis. 21, 79, 151 N.W. 331, 349 (1915). 

™ Fraser, Title to Soil Under Navigable Waters—The Trust Theory, 
2 MINN. L. REV. 429, 433-36 (1918). 

*8 Willow River Club v. Wade, 100 Wis. 86, 76 N.W. 273 (1898). 

™ Wis. STAT. § 29.51 (1) (c), (d) (1955). 

*5 Wis. STAT. § 29.51 (2) (1955). 

™ Wis. STAT. § 29.51 (6) (1955). 
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these activities appears never to have been challenged as conflicting 
with the internal improvement section of the constitution. It has 
been on the books in some form since 1917 with only two amend- 
ments.” The state carries out a somewhat similar program with 
wild animals and birds.“ Although perhaps forty years is a short 
time on which to base the claim that a traditional function of govern- 
ment is the enhancement of the public rights in navigable waters, 
the argument gains respect when it is realized that the function has 
been recognized at least as long ago as the time in which Blackstone's 
Commentaries on the Laws of England were written. Blackstone has 
been cited as authority that the government may prescribe the con- 
ditions of taking fish and game since the property in these creatures, 
while they remain in their wild state, is held by all the people in 
common. In England this meant the king held the property as part 
of his prerogative and could do with it as he saw fit. In the United 
States this attribute of government to control the taking of wild 
animals has passed to the state governments.” Blackstone on occasion 
seems to be the source of the idea that the state owns the wild ani- 
mals in trust for the people and therefore can withhold or grant 
the power to kill game, or restrict such power, all for the furtherance 
of the public welfare as part of its police power.” As the public 





1 Wis. Laws 1917, c. 668, § 3; amended by Wis. Laws 1923, c. 227, 
and Wis. Laws 1935, c. 412. 

#8 Wis. STAT. § 29.54 (1955). 

1° 2 BLACKSTONE, COMMENTARIES *410-12, cited in Geer v. Connecti- 
cut, 161 U.S. 519, 527 (1895). The discussion in the Supreme Court opinion 
begins at 522 and tends to show that the right to reduce wild animals to pos- 
session has been subject to the control of government since the time of ancient 
Greece and has been true of all governments of Europe. Blackstone's remarks 
as to the reasons for the crown’s title by prerogative in shipwrecks, treasure- 
trove, waifs, strays, royal fish (whales and sturgeon), swans, and the like, are 
interesting. These are, he says, partly the crown’s need for revenue and partly 
that the items enumerated are “bona vacantia, . . . and therefore vested in the 
king, as well to preserve the peace of the public, as in trust to employ them for 
the safety and ornament of the commonwealth.”’ Jd. at *410. Blackstone 
himself did not implicitly apply the trust language in justification of the 
crown’s title in wild animals, saying as to such prerogative property that it 
is ‘founded upon a very different principle.” But he does justify government 
control over the taking of wild animals in part to preserve the several species, 
at *411, and at *415 he says wild animals are bona vacantia. These two pas- 
sages appear to link the idea of the government holding the animals in trust for 
the people with a recognition of the necessity of taking measures to preserve the 
animals. It would seem a duty to take such measures arises from the necessity, 
if the government is to remain true to its role of trustee for the public. 

1 Magner v. People, 97 Ill. 320, 333-34 (1881), citing 2 BLACKSTONE, 
COMMENTARIES *409-10 and 4 BLACKSTONE, COMMENTARIES *174. The 
paragraphs at 334 have no accompanying citation but their language so close- 
ly follows the thoughts expressed in 2 BLACKSTONE, COMMENTARIES *412, as 
to lack of private property rights in wild animals that might be affected by 
game laws; id. at 411, as to the state’s power to prescribe the conditions of tak- 
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rights in navigable waters have been expanded to include all forms 
of water recreation the duty of the state to protect public rights must 
correspondingly have expanded. 

The second argument is grounded on the fact that the court has 
recognized the traditional interest of government in providing 
recreational facilities as a means of maintaining the public health.” 
This would seem to afford a basis for sustaining structures built in 
connection with lake management for the reason that they are used 
in preservation of the public health, since presumably the lake 
management program would increase the opportunities for water 
recreation available to the public. 

Nevertheless, the matter is not entirely free from doubt. A plan 
whereby the state was to finance the construction of levees along the 
Wisconsin river near Portage was struck down in State ex rel Jones 
v. Froehlich™ as a work of internal improvement even though the 
proposed levees might incidentally protect human life. The court 
considered the history of intense activity by midwestern states while 
Wisconsin was yet a territory in building canals and toll roads, and 
the ensuing deterioration of the states’ credit when the financial 
panic of 1837 struck, all of which was fresh in the minds of delegates 
to Wisconsin’s constitutional convention of 1847, and concluded 
that the term “internal improvements” was meant by the framers to 
include those things which might reasonably be expected to be un- 
dertaken by private enterprise for profit or benefit of private 





ing game for the benefit of the community; id. at 410, as to hunting game 
being a privilege granted by the state, and the trust idea, that it seems highly 
probable that the court’s ideas in these passages stem from Blackstone. 

™ State ex rel. Hammann, v. Levitan, 200 Wis. 271, 228 N.W. 140 
(1929). In considering the scope of authority to acquire land for parks given the 
state by article XI, section 3a of the Wisconsin constitution, the court says: 

“‘We should not place a narrow or restricted construction upon a con- 
stitutional amendment so obviously intended by the people to confer 
authority upon the state to promote the general welfare in this field. 
As the country emerges more and more from pioneer conditions, problems 
connected with public recreation become more and more prominent. Com- 
pared with former times the people of this country enjoy a large amount 
of leisure. The proper employment of this leisure constitutes one of our 
newest but in many respects one of our most important problems. Whether 
leisure is a social asset or a social liability depends upon the use which is 
made of it. [Citing numerous articles and books on the problem of 
leisure time and recreational resources and the interest of both state and 
federal governments in this field. ] 

“What should be done in the way of providing public recreation 
is in the first instance a matter of legislative discretion . . . . The estab- 
lishment of parks for the use of the public, the building of zoological 
gardens and small game preserves have for a very long time been under- 
taken through the expenditure of public funds.’’ Jd at 280-81, 228 N.W. 
at 143. 

115 Wis. 32, 91 N.W. 115 (1902). 
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property interests.“ If a project primarily facilitated the essential 
functions of government, it was not a work of internal improvement. 
At least the court talks as though the critical question was whether 
the project was primarily one for profit or for carrying out a govern- 
mental purpose. But actually it found construction of levees along 
a navigable river was a violation of the constitutional mandate 
because there is “enough of pecuniary benefit to warrant belief in 
the possibility, at least, that they may be undertaken by private 
enterprise ... .’""” The mere possibility that a given work might be 
undertaken by a private organization was sufficient to prohibit the 
state from performing the project, quite apart from the actual motiy- 
ation of the program under consideration. On the other hand, the 
program would not be saved if in fact it performed a truly govern- 
mental function incidental to the possible business profit function.” 

The reasoning of the court seems faulty in this case. It tests the 
validity of a construction project by the possibility that it might be 
undertaken by a private entrepreneur at some time. The fact that 
no private businessman had actually started the work in question 
prior to the state’s undertaking seems to suggest a reasonable pre- 
sumption that the project is not attractive to private business. 
In the absence of evidence of business interest in doing the work, 
the court’s reliance on its own speculation that private enterprise 
would take on the job seems unjustified. The limits of the test used 
in the Froehlich case are the limits of the court’s imagination in fore- 
seeing possibilities of private enterprise. 

Counsel had argued that the plan to build the levees with state 
money was valid as an exercise of the police power. In disposing of 
this contention the court says if the work was one of internal im- 
provement, within the meaning of the constitution, it was forbidden 
although otherwise it might be legitimate public work. Such 
a statement seems to put the cart before the horse. If it is shown 
that the project is a legitimate exercise of the police power, the ex- 
pected conclusion would be that this fact prevents the project from 
being one of internal improvement. 

The idea that the state was justified in building levees in carrying 
out its obligation to the public as trustee to preserve and enhance 
public rights in navigable waters does not seem to have been argued 
by counsel. The court includes the improvement of navigability 





8 Id. at 38, 91 N.W. at 116-17. 
* Id. at 38-39, 91 N.W. at 117. 
8 Id. at 40, 91 N.W. at 117. 
Id. at 41, 91 N.W. at 117. 
™ Id. at 39, 91 N.W. at 117. 
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among the possible purposes of the project that might be expected 
to attract private enterprise, and says the state’s removal of danger- 
ous rapids from navigable water would be banned by the constitu- 
tion.” Perhaps the court’s view that state improvement of naviga- 
tion was a work of internal improvement would have remained the 
same in 1902 even if it had received the benefit of argument by coun- 
sel along the lines suggested. In 1902 navigation was still thought 
of primarily as the passage of private commercial vessels and rafts. 
Therefore, it is fairly easy to believe that a private company soon 
would build the levee if the state didn’t—after all, there is the ex- 
ample of the Wisconsin River Improvement Company that built 
locks and dams on the river in the 1870’s for the purpose of im- 
proving navigation and collected tolls for the use thereof from all 
who passed. But today navigation, as it is typically conducted, con- 
sists of pleasure boats, probably in the majority of instances no more 
pretentious than a canoe or skiff that may have an outboard motor. 
The owners of these boats are not able to pay a very large toll for 
the use of the levees, or whatever the improvement may be. The use 
of boat trailers makes it easy to reach toll-free waters anyway. It is 
questionable if enough fees could be collected today on a local basis 
from the users of a specific improvement to pay for its construction, 
much less to show a profit. After all, the purpose in improving navi- 
gation for these present boatsmen is not to derive a direct profit 
from the improvement of the navigation as such. Since all revenues 
from fees collected from lake management activities would be spent 
in further development of recreation facilities, in the long run only 
the costs of management would be recovered and no profit realized 
at all. The profits to be expected will accrue to the private business- 
men who supply the vacationer with lodging, food, fishing tackle, 
bait, gasoline and other items. In this situation, applying the court’s 
test of the possibility of private development, it is harder today to 
say the state is prevented by the constitution from making the im- 
mediate improvement, than it was in 1902 to say it could not build 
a levee. The difficulty arises from the removal of immediate profit 
in the making of the improvement and the fact that there has been 
injected a governmental purpose not obviously present in 1902— 
the providing of recreational facilities for the public, thereby pro- 
tecting the public health and safety. The scales are more heavily 
weighted in the direction of calling a similar improvement an exer- 





Id. at 40, 91 N.W. at 117. 
Id. at 41, 91 N.W. at 117. 
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cise of the power to preserve public health today than they were in 
1902. 

As a matter of fact, the court seems to have retreated from the 
Froehlich test of possibility of private development and apparently 
adopted the primary purpose test mentioned in the Froehlich opin- 
ion.” It is hard to say how much significance should be attached 
to this change in language, however, in view of the court's finding 
in State ex rel. Martin v. Giessel™ that financing of construction 
by the state of housing for veterans of World War II was a work 
of internal improvement within the meaning of the constitution 
and therefore something the state was prohibited from doing. 
It has been pointed out elsewhere” that the court in its opinion 
ignored the primary purpose argument advanced by the Attorney 
General in support of the scheme, and that perhaps this constitutes 
an overruling of the case in which the primary purpose test was 
adopted. The court is not very articulate in supplying a substitute 
for the primary purpose test. The agreed facts of the case include 
a statement that inflation of the currency had discouraged complete- 
ly the construction by private capital of rental units in the price 
range that veterans could afford; therefore, the Froehlich test of pos- 
sibility of private construction seems satisfied. However, the court 
upset the statute as contemplating internal improvements so it can- 
not be said there was a return to this doctrine of the Froehlich de- 
cision. The opinion does little more than state its conclusion that 
the state was prohibited from carrying out the plan under review, 
which conclusion is stated more than once.” A possible reason for 
the conclusion is found in the following remarks: 





7 Appeal of Van Dyke, 217 Wis. 528, 259 N.W. 700 (1935). The 
state had reimbursed to local governments a portion of the money spent by 
the local governments for unemployment relief. Some of the money wa spent 
as wages for constructing works of internal improvement. The court upheld 
the reimbursement by the state, saying “. . . the primary purpose of the state 
was not to become a party to carrying on works of internal improvement, but 
to reimburse the counties and cities which had made work simply for the pur- 
pose of providing employment to the unemployed.”” Id. at 544, 259 N.W. 
at 707. 

72252 Wis. 363, 31 N.W.2d 626 (1948). 

™ Note, 1948 Wis. L. REV. 247, 259. This note shows from the 
events of the period preceding and contemporary with the framing of the 
Wisconsin constitution, there is good reason to believe that “‘internal improve- 
ments’’ were intended to mean only improvements in the means of trans- 
portation. The note strongly criticizes the veterans housing decision, not only 
for ignoring the Attorney General’s argument, but also for failing to apply 
the presumption of constitutionality to sustain the statute even though the 
occasion was appropriate because validity depended on questions of fact. 

8 E.g., “It would appear almost axiomatic that if housing is a public ven- 
ture, it constitutes an internal improvement.”’ State ex ref. Martin v. Giessel, 
252 Wis. 363, 370, 31 N.W.2d 626, 630 (1948). “The courts and legis- 
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It is argued that if the state can construct buildings for the 
operation of the university and other educational institutions 
and for housing the inmates of charitable institutions and 
the penitentiary, it can also construct dwelling houses for 
veterans, because the former are just as much internal improve- 
ments as the latter. 

This contention cannot be sustained. As pointed out in 
prior cases there is a valid distinction between providing struc- 
tures necessary for the discharge of the state’s functions and 
providing structures for the housing of private individuals. 
State ex rel Jones v. Froehlich, supra.™ 

It is submitted that the above quotation only reveals that the court 
is assuming that the state’s functions do not include the furnishing 
of needed housing for its citizenry even when it is acknowledged 
that no prospect of the housing being built privately exists. The 
remarks follow a quotation from the Froehlich case dealing with 
the scope of the police power. It seems the court falls into the same 
frame of mind that was evident in the Froehlich opinion, noted 
above, which refused to consider that showing the plan was a valid 
exercise of an acknowledged power of government removed the 
project from the internal improvement ban. Implicit in this at- 
titude is the assumption that “internal improvements” is a phrase 
referring to specific identifiable works.” But the court has always 
refused to treat the phrase as denoting such specific enterprises,” 
instead treating it as a phrase of general description whose specific 





lature of Wisconsin have consistently considered activities of this type to be 
works of internal improvement.” Jd. at 371, 31 N.W.2d at 630. ‘‘When 
the state appropriates $8,000,000 to be used in the construction of houses 
for a certain class of its citizens it is certainly engaging in works of internal 
improvement.”” Jd. at 374, 31 N.W.2d at 632. ‘‘The appropriation by the 
state of $8,000,000 for the construction of houses for private occupancy, 
either as a renter or owner, is certainly carrying on a work of internal im- 
provement, which is forbidden by the constitution.”’ Id. at 374, 31 N.W.2d 
at 632. ‘The enactment of the legislature attempts to authorize the state to 
be a party to an internal improvement and must be held to be in contravention 
of the constitutional prohibition.”” Jd. at 375, 31 N.W.2d at 632. 

No authority is cited in support of any of these assertions. See Note, 1948 
Wis. L. REV. 247 for criticism of the content of the first two quoted state- 
ments. 

™ State ex rel. Martin v. Giessel, 252 Wis. 363, 373, 31 N.W.2d 626, 
631 (1948). 

*® See p. 586 supra. 

*®In the part of the Froehlich opinion quoted by the court appears the 
following sentence: ‘‘An act which the constitution clearly prohibits is beyond 
the power of the legislature, however proper it might be as a police regula- 
tion but for such prohibition.”” State ex rel. Martin v. Giessel, 252 Wis. 363, 
373, 31 N.W.2d 626, 631 (1948). Such a remark would have been ap- 
propriate in the Froehlich case if the constitution in terms had prohibited the 
state from building levees. 

7 See Note, 1948 WIs. L. REV. 247. 








590 WISCONSIN LAW REVIEW [Vol. 1958 


content must be determined on a case-by-case basis. Where “in- 
ternal improvement” has only general meaning, a finding that the 
purpose of the work in question is appropriate under the police 
power should be sufficient to remove it from the constitutional 
ban, but the cases do not adopt this line of reasoning. 

A more reasoned treatment of the internal improvement prob- 
lem is found in the latest case in Wisconsin on the point, State ex rel. 
Thomson v. Giessel™ where the question was whether the con- 
stitution permitted the state to finance the construction of dormi- 
tories for students at the state university. The argument was that 
in building the dormitories, the state was stepping beyond its proper 
function of education and competing with private enterprise, 
thereby conducting a work of internal improvement.” The court 
first states the proposition that any structure used by the state 
university for the purpose of education is not a work of internal 
improvement.” Authority cited in support of this assertion are 
two Wisconsin cases™ that have quoted with approval a Minnesota 
dictum that public works used by the state in performance of its 
governmental functions are not internal improvements, including 
in examples of such works a state university and those used for 
the purposes of education. The court then states the issue to be 
whether the furnishing of the student housing is in furtherance of 
and a part of the university’s educational system.™ After discussing 
the history of the role of dormitories in university life in England 
and the United States, and specifically of their role at the Univer- 
sity of Wisconsin, the court finds that they are part of the Wis- 
consin educational system and therefore their construction is not 





8271 Wis. 15, 72 N.W.2d 577 (1955). A case by the same name 
reported at 267 Wis. 331, 65 N.W.2d 529 (1954) found the construction 
of the State Office Building in Madison was not an internal improvement in 
the constitutional sense because it would be used by the state in performance 
of its governmental functions within the meaning of the term as used in the 
Minnesota case of Rippe v Becker, 56 Minn. 100, 57 N.W. 331 (1894). 
The court quotes the same excerpt from the Rippe opinion that was quoted 
in the Froehlich case and which includes as an example of a public work 
used by the state in performing its governmental function one to furnish ‘‘ac- 
commodations for the transaction of public business by state officers.’ 267 
Wis. at 343, 65 N.W.2d at 535 

State ex rel. Thomson v. Giessel, 271 Wis. 15, 44, 72 N.W.2d 
577, 592 (1955). 

™ Ibid. 

™ State ex rel. Owen vy. Donald, 160 Wis. 21, 79, 151 N.W. 331, 
349 (1915); and State ex rel. Thomson v. Giessel, 267 Wis. 331, 65 N.W.2d 
529 (1954). 

™ State ex rel. Thomson v. Giessel, 271 Wis. 15, 45, 72 N.W.2d 577, 
592 (1955). 
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a work of internal improvement within the meaning of the state 
constitution.™ 

The court’s handling of the internal improvement issue in the 
school dormitory case is noteworthy in several respects. Here was 
a project in which private enterprise was definitely interested, so it 
clearly would have been struck down under the possibility test of the 
Froehlich case. The court didn’t even discuss whether the primary 
purpose of the project was governmental or commercial, thereby rais- 
ing the possibility that it chose not to apply the primary purpose test, 
either. Instead it contented itself with an examination of the 
question whether the furnishing of housing was in furtherance 
of the university's educational system, irrespective of the degree 
of importance of any possible commercial aspect involved. The 
implication is that if a project is appropriate as an exercise of some 
power of government, that fact is enough to save it from the in- 
ternal improvement clause of the constitution, if the clause other- 
wise would invalidate it. This implication is just the opposite of 
that indicated in the Froehlich case.™ 

The method employed by the court in determining that furnish- 
ing dormitories is part of the governmental function of maintaining 
an educational system for its citizens was to examine whether 
historically dormitories have been considered part of the educating 
process at a university. This suggests one acceptable method of 
showing that improving public rights in navigable waters is a gov- 
ernmental function: show that historically governments have 
done such work. 

The court’s reasoning in State ex rel. Thomson v. Giessel strength- 
ens the belief that it would uphold structures in furtherance of the 
state’s obligation to preserve and promote public rights in navi- 
gable waters, and in furtherance of the public health, all in con- 
formity with a state-wide plan for the accomplishment of those 
objectives. An earlier case, whose facts are more closely related to 
lake management than those of the dormitory case, leads to the 
same conclusion that an act which by itself might be invalid be- 
cause constituting an internal improvement is perfectly proper 
when done in furtherance of a program that the state is authorized 
to conduct. 

In State ex rel. Hammann v. Levitan,” the authority of the state 





™ Id. at 45-49, 72 N.W.2d at 592-94. 

™ See p. 586 supra. Both the Froehlich case and the veterans housing 
case were relied on by the litigant attempting to upset the school dormitory 
construction plan. 


*° 200 Wis. 271, 228 N.W. 140 (1929). 
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to create a wild life refuge, fur farm, fish hatchery and dam on 
the Horicon Marsh was questioned on the ground, among others, 
that the scheme constituted a work of internal improvement. The 
court found the creation of a wild life refuge valid within the con- 
stitutional authorization of the state to acquire lands for estab- 
lishing and maintaining parks.“ To create the refuge it was 
necessary to build a dam, and incidentally to the creation of the 
refuge, the legislature had directed that the fish hatchery and fur 
farm be established. Being necessary and incidental to an author- 
ized project, the construction of the dam and establishment of the 
fish hatchery and fur farm were also authorized, although they 
each would have been internal improvements if required to stand 
by themselves.” In a concurring opinion, Mr. Justice Crownhart 
said he would prefer to base the judgment on the police power. He 
points out that the state has title to all wild animals in trust for 
the public; therefore it has the right to protect and preserve such 
animals in the public interest by doing all things necessary or pro- 
per to promote the public rights in wild animals.“ The reasoning 
of Justice Crownhart seems identical to that suggested at the out- 
set of this discussion. The rationale used in the school dormitory 
case is an indication that the court might adopt Justice Crown- 
hart’s views if the validity of state improvement of navigable waters 
for recreation were presented to it for decision, particularly if it is 
also shown that the making of such improvements had been one 
of the traditional functions of government. 

From the above discussion, it is evident that, except for the Froeh- 
lich case involving levees at Portage, the court has consistently held 
that improvements necessary to carry out clear governmental (or 
sovereign) powers are not within the internal improvements clause 
of the state constitution. Applying this conclusion to the prob- 
lem of state improvement of navigable waters, it should be granted 
that improvement for the historic purpose of transportation is 
prohibited. However, all other types of improvements necessary 
to effectuate the state’s trust in navigable waters must be permis- 
sible because management of the trust is itself one of the state’s 
sovereign powers, and because such improvements contribute to 
public health, the preservation of which is a traditional function 
of government. To hold that the state is not permitted to make 
improvements necessary to carry out its duty as trustee of public 





#6 Wis. CONST. art. XI, § 3a. 
% 200 Wis. at 277, 228 N.W. at 142. 
8 Id. at 282-83, 228 N.W. at 144. 
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rights in navigable waters would be to hamstring government just 
as effectively as to deny it the right to build a capitol, an office 
building or a dormitory for the state university. 

Nevertheless, the Attorney General of the state has been con- 
servative in his views of state power in this field, in spite of the 
school dormitory case. These opinions will now be briefly reviewed. 

The opinions that such improvements are valid, usually are 
based on reasoning that the improvement is itself within one of 
the exceptions stated in the constitution to the prohibition, or that 
the improvement is necessary to carrying out a project that is 
excepted. For instance, the Attorney General has thought it proper 
for the state to build bridges over navigable waters because the 
bridges would form parts of public highways which an amendment 
to the constitution allowed the state to construct.” The state has 
been thought able to pay for a survey of the water levels of the inland 
lakes which would supply information to the conservation depart- 
ment on which it could act to maintain water levels necessary to 
preserve and develop the forests of the state, the reason being that 
the constitution excepts projects for the acquisition, preservation 
and development of the forests of the state.” This opinion was 
rendered in a year of considerable drought, and it appeared sig- 
nificant that the forests actually were being seriously affected by 
the low water levels in the lakes.“ The views of the Attorney 
General if such a plan were proposed in a wet year are still open 
to conjecture. However, in an opinion written during the same 
year the term “forests of the state” as used in the constitutional 
exception was said to refer to all forests of the state, not just those 
which the state owned.” Also, the words in the constitution “ac- 
quiring, preserving and developing’™ were said to be susceptible 
to the construction “acquiring, preserving or developing,’”™ there- 
by making clear verbally what was already clear from the necessary 
effect of the water level survey opinion—that an activity to be 
valid under this phrase need not encompass all three of the enum- 
erated purposes. 

Where holes had been dredged in the bed of a navigable lake 





™ 3 Ops. WIS. ATT’Y GEN. 43, 45-46 (1914). 

23 Ops. WIS. ATT’Y GEN. 620 (1934). 

™ Id. at 621, it is said, “If the forests are being seriously affected by 
the low water levels, then the right of the state to appropriate moneys for the 
taking of steps to correct the low levels and thus preserve the forests would 
seem clear.”’ 

™ Id. at 688. 

8 Wis. CONST. art. VIII, § 10. 

™ 23 Ops. WIS. ATT’Y GEN. 688, 689 (1934). 
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in shallow water, contrary to the terms of the contract for dredg- 
ing, and such holes were dangerous to bathers, it was believed the 
state could spend money to restore the original condition of the 
bed of the shallows of the lake by filling the holes.“ A distinction 
is drawn between an improvement and a project to restore the status 
quo that had existed prior to the time the dredging contract was 
let.“ The opinion points out that recreational use of navigable wat- 
ers is part of the public trust in such waters of which the state is 
trustee and that the trust is an active one. But the inference that 
an appropriation for state improvement of navigable waters would 
be upheld by the court is disavowed, the opinion explaining that 
the state’s duty of positive activity is only with regard to the ad- 
ministration of the trust. The idea seems to be that a minor work 
of restoration is in the nature of administration of the trust, whereas 
a large work not aimed at restoration would be an internal im- 
provement within the prohibition of the constitution. It may be 
questioned whether the condition being corrected must have been 
caused by human activity. Could the state destroy beaver dams, 
for instance, in order to restore the condition of the waters that 
existed prior to their construction? What about the restoration 
of conditions existing prior to the action of natural, inanimate 
forces—say, the removal of a dead tree that has fallen into a navi- 
gable stream? The answers to these questions probably will be 
governed by the facts from which they arise. The tone of this par- 
ticular opinion indicates that such projects would be deemed 
unobjectionable by the Attorney General, but subsequent opinions 
indicate a contrary result. Although he did not himself write this 
opinion,” it may be worth remarking that the Attorney General 
at the time was John E. Martin, the present Chief Justice of the 
Wisconsin Supreme Court. 

Relying on the old Froehlich case, an opinion has been rendered 
that a statute was unconstitutional so far as it authorized the state 
to spend money for the restoration, reconstruction and repair of 
residential, business or public utility properties damaged or de- 
stroyed by flood waters, and for the provision of flood control in- 
cluding the removal of buildings to new sites. All such works 
were deemed internal improvements. 

The Froehlich case also was influential in an opinion that the 





“630 Ops. WIS. ATT’Y GEN. 343 (1941). 
Id. at 349. 

* The man who did was Newell S. Boardman. 
#632 OPs. WIS. ATT’Y GEN. 420 (1943). 
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state could build a dam only as an improvement of a public park 
and that the Conservation Commission could build one only when 
express statutory authorization was also received.” The opinion 
exhibits signs of a more conservative approach to the scope of state 
powers than was adopted in the lake bed restoration case. Instead 
of referring to obligations of the state to administer the public 
trust in navigable waters, the question of possible entry of private 
enterprise into the field is indicated to be controlling.” In con- 
struing the statutory powers of the Conservation Commission, an op- 
portunity to find a power to build dams was neglected. Referring 
to the power to lay out and ornament state parks and to construct 
roads, trails, and bridges therein,” the exclusio rule is applied to the 
list of permissible objects of construction, although there seems noth- 
ing in the statute to induce the belief that the list was intended by the 
legislature to be exclusive of the items that might be constructed 
by way of ornamentation of the park. A dam might well have been 
said to be permissible as a work of ornamentation or incidental to 
laying out the park. This opinion was cited subsequently to the 
effect that the state had no power to reconstruct and repair a dam 
to comply with orders of the Public Service Commission respecting 
the maintenance of water levels in the lake when the state owned 
none of the lake shore.” Here it was stated that one of the state’s 
governmental purposes is the preservation of navigable waters for 
public use in recreation, citing the Muench case, and that this 
purpose is of state-wide concern even though the lake was located 
in a specific locality of the state. But here the lakeshores were in 
private ownership, hence the Attorney General could find no public 
benefit in the nature of an existing park and thought the benefits 
would all accrue to the private riparian owners. In such circum- 
stances, there was a possibility of profit in maintaining a dam since 
a greater length of shoreline would be created, and shoreline was 
in demand for cottage construction; therefore, the proposed work 
was thought an internal improvement. The opinion leaves the 
impression that had there been public access to the lake, the 
result might have been different. However, when the question of 
taking over the operation of a dam on a lake where the state had 
acquired property to furnish public access to the water was pre- 
sented the answer was the same,™ citing the earlier opinion. 





* 36 Ops. WIs. ATT’Y GEN. 264 (1947). 
2 Id. at 265-66. 

* Wis. STAT. § 27.01 (2) (a) (1945). 
72 44 OPs. WIS. ATT’Y GEN. 148 (1955). 
845 Ops. WIS. ATT’Y GEN. 28 (1956). 
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Finally, the loaning of state funds to port cities on the Great 
Lakes for the purpose of harbor improvements in aid of commerce 
and navigation has been thought beyond the state’s power,™ cit- 
ing the Froehlich case and the veterans’ housing case. The empha- 
sis again seems to be on the possibility of private interests doing 
the work, with perhaps the added thought that harbor improve- 
ment itself relates to facilities of commerce which the Froehlich case 
said the constitution writers had intended to prevent the state from 
constructing or financing.” 

The last two of these opinions were rendered subsequent to the 
school dormitory decision, yet no consideration is given to the tra- 
dition of government projects to promote public rights in navigable 
waters. Possibly in the commercial harbor matter, the Attorney 
General is on firm ground in believing the plan bad because it 
was so close to being the very thing the framers intended the con- 
stitution to prevent the state from doing. But maintaining a dam 
which itself had been built by a sportsman’s organization seems 
clearly to be a project of an entirely different nature in which the 
traditional governmental function of promoting the public health 
is served by improving facilities for outdoor recreation. it would 
seem an apt situation for the application of the traditional function 
of government approach of the supreme court in the dormitory 
case. The fact that no such application appears to have been con- 
sidered is further evidence that the attitude of the Attorney Gen- 
eral’s office today with respect to the state’s powers to preserve 
and promote public rights in navigable waters is essentially re- 
strictive. It is submitted that such an attitude is not justified in the 
light of the state’s function of promoting public health and of its 
obligation as trustee of public rights in navigable water. 

One of the major reasons for the conservatism of the Attorney 
General’s office in the field of active state promotion of the public 
rights is found in its conception of the meaning of the trust doc- 
trine. In an opinion™ construing a statute” authorizing the Public 
Service Commission to grant any riparian owner the right to build 
or maintain a structure on the bed of navigable water for his own 
use if it does not materially obstruct navigation, this conception is 
set out at length. There it is said that the trust doctrine in Wiscon- 
sin stems from the Northwest Ordinance and that it fundamentally 





** 46 OPS. WIS. ATT’Y GEN. 21 (1957). 
“Id. at 21-22. 

* 39 Ops. WIS. ATT’Y GEN. 230 (1950). 
* Wis. STAT. § 30.02 (1) (b) (1949). 
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involves a question of title to real property.“ The ensuing dis- 
cussion shows how title to the beds of navigable waters in Wiscon- 
sin came to the state in trust for certain purposes but continues to 
find the source of the trust in the Northwest Ordinance,” rather 
than the English common law. However, later on both the Ordi- 
nance and the common law are stated to be among the bases of 
the trust,” and still later, it is debated whether the doctrine con- 
stitutes a rule of property—the opinion being expressed that the 
better view finds it to be such a rule “on behalf of the public.”™ 

This association of the trust, constitutional law and property 
concepts seems conducive to an excessively narrow view of the 
scope of state power to regulate these rights. With all due respect 
to the office of the Attorney General, it is suggested that their 
interpretation of the trust doctrine is in error in failing to recog- 
nize its exclusive origin in the English common law, which in Black- 
stone’s view emphatically allowed government to regulate the 
exercise of the rights; in failing to recognize the differing meanings of 
trust as it has been used in the decisions; and in associating the doc- 
trine with title to property.™* Not once in the opinion does the Attor- 
ney General acknowledge the tax, impost or duty orientation of the 
Northwest Ordinance. In the interests of protecting and enhancing 
the public rights in navigable waters, it is hoped that the office of the 
Attorney General will, in the future, sanction a dynamic, positive 
program by the state to attain the optimum utility from these 
rights for the greatest number of people. 





839 Ops. WIS. ATT’Y GEN. 230, 232 (1950). 

* Id. at 234. In mentioning Barney v. Keokuk, 94 U.S. 324 (1876), it 
is said the case is of doubtful authority on the question of a state’s power to 
determine for itself the ownership of land under navigable water because it 
does not discuss the Northwest Ordinance. It would seem the Ordinance could 
be thought pertinent by the Attorney General only on the assumption that it 
had somehow inhibited the states later formed from the territory of its opera- 
tion from exercising complete freedom in determining title to property within 
their respective borders. The context indicates that the trust is the means by 
which the Ordinance effected such inhibition. 

Id. at 235. Other bases mentioned are (1) the Virginia act of ces- 
sion, declaring the states of the northwest should have sovereignty equal to 
that of the original states, (2) the Virginia ratification of the Northwest Ordi- 
nance, (3) the provision of the U.S. Constitution whereby the United States 
recognized all obligations of the state under the Articles of Confederation, and 
(4) article [X, section 1, of the Wisconsin constitution. Base number (3°) 
was cited on the idea that it included ‘“‘recognition of the trust in public 
waters for future states... This would appear more logically to be evidence 
that the trust ante-dated the U.S. Constitution, rather than that it finds one 
of its bases there. 

1 Id. at 236-37. The quotation is at 237. 

"See pp. 566-77 supra for a different conception of the significance of 
the trust doctrine and of the Northwest Ordinance. 
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To sum up, the constitutional prohibition of the state’s going 
into debt for or carrying on works of internal improvement pre- 
sents a substantial problem for a comprehensive plan of lake man- 
agement, at least to the extent that such plan contemplates phys- 
ical improvements. There are reasons for believing that most of 
these improvements could be made within the constitution as it 
now stands. These reasons are that (1) the state, as sovereign, holds 
the public rights in navigable waters in trust for the public, charged 
with a duty of active management of the trust property, the carry- 
ing out of which is a governmental function; (2) since the nature 
of the use is recreational, it contributes to the maintenance of 
public health which is one of the traditional functions of govern- 
ment and hence structures used in its performance are not within 
the constitutional bar. Other governmental functions that might 
encompass water improvements are the providing of education 
and parks; (3) the nature of the use to which most of the navigable 
waters of the state are to be put today is recreational rather than 
commercial in any direct sense, hence it is difficult to foresee pri- 
vate enterprise making improvements in these waters. It has been 
unsuccessfully argued in the past that if a project of the state is 
a legitimate exercise of the police power, that fact in itself is 
enough to save it from the prohibition. The logic of this con- 
tention is appealing; but, except for the concurring opinion of Mr. 
Justice Crownhart in State ex rel. Hammann v. Levitan,™ there is 
no explicit acceptance by the court of this reasoning. The fact 
that some improvements of navigable waters come close to being 
the very thing that the constitution makers wanted to prevent the 
state from doing leaves an element of doubt as to the validity of 
some such improvements. This doubt cannot be dispelled except 
as the cases may be decided by the court. The refusal of the court 
to limit the concept of internal improvement to means of com- 
mercial communication and transportation, which limitation seems 
to have been the intention of the framers, assures the possibility of 
litigation as each new type of construction is proposed. The Attor- 
ney General seems more conservative than the court itself in the 
scope of activity he will permit the state without running afoul of 
the internal improvement ban. 

For consideration in the future, should it prove unfeasible for 
the state itself to manage its navigable waters, it may be mentioned 
that the court has said the construction of toll roads by a turn- 





*8 200 Wis. 271, 228 N.W. 140 (1929). 
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pike corporation is not a work engaged in by the state.“ Would it 
not be possible to convey the state’s title to the lake beds and to 
the public rights in navigable streams to a Navigable Waters Cor- 
poration, subject to the same trust on which the state now holds 
these interests? The corporation could be charged through its 
articles of incorporation with positive duties of management in the 
public interest. If such an arrangement were worked out, the cor- 
poration might be able to go into the resort business itself, since 
it would not be a state agency. The possibilities for revenue to the 
state in such a scheme are perhaps greater than under the milder 
form of lake management here proposed. It is a possibility worthy 
of careful thought by all persons interested in the use of navigable 
waters. 


LAKE MANAGEMENT AND PUBLIC SHORELAND 


Where the land abutting navigable water is publicly owned, in- 
teresting opportunities exist for the rallying of public support to 
the entire management program. Where the land is state owned, 
model developments might be constructed and operated offering 
as many different types of resort facilities as possible. The project 
might well be turned over to the state university to serve as an 
educational tool in the training of students of land economics, law, 
architecture, engineering, horticulture, business management, and 
perhaps other disciplines as well. The advantages to be derived 
from such a development planned, constructed and operated by the 
university are several. First of all, the internal improvement hazard 
would clearly be skirted since the development would be part of 
the educational program of the university. For the first time, a 
vehicle would be available for some formal, yet practical, training 
of persons in the skills of resort planning and operation. In addi- 
tion to training new generations of resorters, the model develop- 
ments could be used as laboratories for the testing of new methods 
of meeting problems of resort management. The results of such 
experiments might be helpful to existing resorters in the same 
way that the university experimental farms have been helpful to 
farmers. The vacationing public should derive benefits also in 
improved resort facilities as the enlightened features of the model 
development’s plans and operations proved their worth and were 
adopted by private entrepreneurs. 

Land owned by county, town or municipal governments, and 





1953) ex rel. Thomson v. Giessel, 265 Wis. 185, 60 N.W.2d 873 
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which bordered navigable waters, might be more intensively de- 
veloped for recreation purposes by the construction of campsites, 
and additional picnic facilities, the leasing of sites for the construc- 
tion of cottages of an architectural design approved by the lake 
management authority, or by other means appropriate to the in- 
dividual situation. Of course, all uses of publicly owned riparian 
land should be strictly supervised to eliminate or prevent uses 
that cause pollution of the water or in other ways reduce the value 
of the public rights in navigable water. 


Lake Management and Land Use Zoning 


In order that a comprehensive, cohesive program of lake manage- 
ment may be evolved, it is first necessary that adequate overall 
studies and planning of the land use pattern of the entire state be 
made at the state governmental level. Since the effectiveness of lake 
management will largely be determined by the wisdom of the plan- 
ning that precedes it, care should be taken to see that the plans 
are made by persons of professional competence in land use plan- 
ning with sufficient time at their disposal to do a good job. A 
means for accomplishing the necessary studies and formulating the 
plans efficiently is suggested by the statute” now authorizing cities 
and villages to establish and carry out master plans of their own 
development. Under this scheme, a committee might be appointed 
by the governor to assume responsibility for the task™* which ac- 
tually would be performed by a staff appointed by the committee. 
The detailed recommendations for the coordinated and harmonious 
physical development of the state’s navigable waters would be set 
out on maps and on accompanying explanatory material which, 
taken as a whole, would constitute the master plan. The committee 
could adopt the plan, as a whole or piecemeal, by majority vote, 
but such adoption would have no binding effect on the actual 
physical development of the navigable waters.” 





™5 Wis. STAT. § 62.23 (1955). 

™6 Wis. STAT. § 62.23 (1) (1955) shows the city organization. 

™7See WIS. STAT. § 62.23 (3) (1955) for the city counterpart. The 
official map device set out in WIS. STAT. § 62.23 (6) (1955) for the use 
of cities and villages in establishing and protecting streets, highways, parkways, 
parks and playgrounds may also be a helpful tool of state management of nav- 
igable waters. One result of a city council’s adopting an official map is to 
deny a person compensation for damage to a building located without permit 
in the bed of the parkway when construction of the parkway begins. And no 
permit is to be granted for the construction of such building in the absence of 
exceptional circumstances. If this idea was extended to buildings within the 
boundaries of parks, it might help reduce the cost to the state of establishing 
new parkland. 
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The plan adopted by the committee would serve as a guide in 
enacting the land use zoning regulations by which, it may be ex- 
pected, a considerable portion of any program for state manage- 
ment of lakes will be effected. At the present time, the power to 
enact rural land zoning ordinances rests with the county boards,™ 
but the ordinance must be approved by the town board before it 
is effective in the town.™ The town board may enact a zoning 
ordinance effective in the town if the county refuses to do so.” 
County or town ordinances have no force within the limits of in- 
corporated villages and cities; but, except where the town board 
has been granted the powers of village boards, the town zoning 
ordinance would be effective in the villages of the town.™ Lake- 
shore property within the limits of cities or incorporated villages 
may be zoned by the city council™ or village board.“ There is no 
authority presently existing for the state itself to zone land to cer- 
tain uses.™ 

Zoning ordinances have been enacted in some form by 45 of the 
71 counties in the state, including all counties in northern Wis- 
consin. However, not all the towns in these counties have approved 
the ordinance. In Washburn county, for instance, only 13 towns 
out of a total of 24 have given their approval. Although this coun- 
ty has a large number of non-approving towns for northern Wiscon- 
sin, if the situation of all the counties with ordinances is considered 
the Washburn proportion of town approval is higher than average. 
In the 45 counties with some type of zoning, there are 854 towns of 
which 413 have approved, or 48 per cent. Sixteen towns in coun- 
ties with no ordinances have adopted ordinances of their own, 
making a total of 429 towns with zoning of some sort. Wisconsin 
has 1282 towns. Thus, only 33.4 per cent of the towns in the state 





™Wis STAT. § 59.97 (1955). The zoning power granted by the 
statute is quite extensive. Subsection (1) (c) specifically grants the power 
to zone areas along natural watercourses to prohibit or restrict commercial ac- 
tivities and the erection of buildings therein. 

™° Wis. STAT. § 59.97 (2) (d) (1955). 

™ Wis. STAT. § 60.74 (1955). The situations in which the town may 
zone are stated in subsection (1) (am) of the statute. 

= See WIS. STAT. § 59.97 (1) (1955) as to the area where the county or- 
dinance is effective; WIS. STAT. § 60.74 (1) (a) (4) (1955) as to the area 
of effect of the town ordinance; and WIS. STAT. § 60.74 (7) (1955) and 
statutes there cited for the situation when a town ordinance may be effective 
within an incorporated village. 

3 Wis. STAT. § 62. 23" (7) (1955). 

“Wis STAT. § 61.35 (1955). 

*“ Except for the Silent Cross Memorial Highway, WIS. STAT. § 84.103 
(1955), which has never been used. 
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have zoning in any form. Of the 539 incorporated villages and 
cities, only 137 have adopted zoning ordinances.” 

Considering the number of governmental units now existent 
with authority to zone, it seems essential to the success of a com- 
prehensive lake management plan that the state itself be given 
power to zone land along navigable watercourses to whatever use 
is deemed compatible with the complete lake management scheme. 
Lacking such authority, the difficulties of persuading the local 
authorities to zone in a manner consistent with the state’s general 
plan would be grave indeed. At the same time, it is also essential 
to any program of management of navigable water that the support 
of the majority of the local population and of the officials of local 
government be achieved and maintained. It is suggested that the 
existence of zoning laws in a substantial number of counties—par- 
ticularly in counties where lakes are present in sizable numbers— 
can be used to great advantage in the job of enlisting local support 
for lake management, and in affording a means whereby the lake 
zoning can be integrated into whatever county plans for zoning 
may exist. The membership of the various county, town and village 
boards or city councils represent a large part of the leadership of 
their respective communities. A persuasive presentation of the 
merits of managing navigable waters for the good of all the state 
should be made to those groups, stressing the benefits that may be 
expected to accrue therefrom to the local residents and businessmen. 
To afford the greatest opportunity for local participation in the 
management plan, efforts should be made to get the counties and 
towns themselves to adopt the zoning regulations worked out by 
the state personnel. Inducements to action along the desired lines 
would be provided through the knowledge that the state can act 
if the other authorities don’t and, if a fair length of time were 
allowed the counties and towns in which to adopt the state’s rules, 
through the opportunity afforded of working the state zones into 
the local plan. Finally, a grant of money to the local zoning author- 
ities might be offered if they effected the desired zoning, the grant 
to be based on miles of shoreline involved and the costs of enforc- 
ing the regulation, and to be made periodically as long as the rules 
suggested by the state are enforced.™ 





*®NATURAL RESOURCES COMMITTEE OF STATE AGENCIES, THE NAT- 
URAL RESOURCES OF WISCONSIN 100-01 (1956). The data as to town 
and county zoning reflects the situation in June 1956. 

= Some precedent for land use zoning by the state government is found in 
NEB. REV. STAT. §§ 81-830—81-838 (1943) (Reissue of 1950). The 
purpose of the act was to provide a uniform plan for the restriction of the use 
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Whatever inducements to local zoning action in conformity with 
the state plan are held forth, the hazard of their being ineffective 
is substantial. It will be difficult to tie fringe lakeshore zoning into 
an existing, comprehensive local zoning scheme and to do so prob- 
ably it will be necessary to thwart some development plans of local 
businessmen. For instance, the minimum lot size requirements in 
lakeshore development may be greater than that required normally 
in urban residential sections. Where the urban areas are reaching 
toward or have engulfed the lakeshore, decisions must be made as 
to just where the lakeshore and where the urban residential lot 
sizes are to apply. Should the lakeshore size apply only to the 
lots abutting the shore? If it is to apply to more than the shore 
lots, how far back from the water should the lakeshore size require- 
ment apply? Then, too, construction in the lakeshore area may 
be subjected to architectural control to help preserve the aesthetic 
values of the locale. Such control might not be justifiable in a 
purely urban situation. Again, the problem of drawing a line be- 
tween lakeshore and urban areas is presented. Should the lines 





of land devoted to a federal fort or plant for the manufacture of military equip- 
ment or munitions. The act created a ‘‘State Zoning Agency”’ specifically em- 
powered to create a governmental subdivision for zoning purposes whenever a 
fort or plant is located in the state. The boundaries of the subdivision need not 
coincide with those of any city, village or county and may in fact consolidate 
such governmental units for the purpose of zoning. The agency recommends 
regulations for the area of each zoning district so created, which are submitted 
with a property regulation map of the district to each governmental subdivision 
included in the district. The law provides that each such governmental sub- 
division may, in its discretion, change or alter the boundaries of the use areas 
within their corporate limits and proceed to zone their own governmental sub- 
division according to law, or it may approve the map and report in its en- 
tirety. Local governments furnish the State Zoning Agency with a copy of 
the property regulation map, zoning ordinance and subsequent amendments, 
all as actually adopted. The Agency is given all powers necessary to perform 
its functions. From the declaration of public interest contained in the statute, 
it seems its function is to see to it that land use regulations are enacted, designed 
to prevent or correct conditions in connection with the operation of forts and war 
plants that are dangerous to the health, safety, morals, general welfare and 
prosperity of the state. The result is to give the State Zoning Agency final 
authority in determining the areas to be zoned and the local governments dis- 
cretion as to the details of land use regulations applicable thereto, with the 
proviso that if the local authorities should refuse to enact any regulations the 
state might do so directly. The statute does not explicitly say the Agency has 
power to enact regulations if local government refuses to do so, however, and 
no case has been decided on the point, so the construction of the statute sug- 
gested here cannot be considered entirely free from doubt. Close consultation 
with local governments when the Agency is in the process of drawing up its 
recommended regulations will assure in most cases that the recommendations 
will be approved. For the unusual situation where local opposition is adamant 
and unreasonable, it still seems necessary for the state agency to have the neces- 
sary authority to prevail in such a dispute. Care must always be taken that the 
ultimate state authority is applied only when there is no way of accommodat- 
ing the local sentiment while still maintaining the integrity of the general plan. 
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be drawn to coincide with the demarcation of lot size requirements? 
Similar quandaries are presented in the imposition of restrictions 
of building height and of the location and number of buildings 
to be erected on the lot. Where the type of urban area that ap- 
proaches the lake is not purely residential, the problem is more 
complicated. In the lakeshore situation, it may well be desirable 
to segregate commercial enterprises according to their effect on 
recreation and scenic beauty, criteria which are inapplicable in 
zoning urban areas for commercial purposes. Some businesses may 
have to be excluded entirely from the lakeshore zone, as for 
instance, heavy manufacturing or funeral homes. Other enterprises 
might be permissible if properly located and appropriate standards 
of construction and operation are met. For example, a bar with 
dance floor may be acceptable if not placed so close to summer 
homes or housekeeping cottages that the noise of arriving and de- 
parting patrons disturbs the quiet desired by the occupants of the 
homes and cottages, and if the establishment is attractive and or- 
derly. Once again, decisions will have to be made as to where the 
recreational zoning regulations are to control and where the com- 
mercial. 


In all areas of conflict in restrictions called for by the state plan 
and restrictions already imposed by the local zoning ordinance, it 
may be anticipated that pressure will be exerted on the local zon- 
ing agency to refuse to implement the state plan by residential lot 
owners, real estate developers, and business operators whose im- 
mediate ideas for exploitation of their land will be frustrated by the 
restrictions contemplated. Similar pressures for lax enforcement 
of the restrictions may be expected from these sources if the restric- 
tions are imposed. Thorough education of entire communities in 
the advantages that a state plan of lake management holds for 
business enterprises such as gasoline stations and restaurants in- 
directly dependent on recreation seekers for their success may be 
hoped to stimulate persons in these lines of endeavor to exert coun- 
ter-pressure in favor of the lake management restrictions and their 
strict enforcement. Local pressure in favor of the lake management 
plan may also come from civic betterment groups and sportsmen’s 
organizations. The existence and effectiveness of lake management 
restrictions depend on the strength of such local pressures, which in 
turn depend on convincing explanation of the benefits of lake 
management to entire localities. 


Assuming the passage of appropriate legislation granting zoning 
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powers to a branch of the state government, either already existing 
or newly created,™ there are, of course, limits to the controls that 
can lawfully be imposed on land use through zoning.™ Suppose it 
is desired to zone a certain lake or portion of a stream so as to main- 
tain a wilderness setting. Would zoning which prevented the 
building of any structures whatever be valid? The answer to this 
question will be determined by the facts of the situation to which 
the zoning applies, the key to decision being found in the reason- 
ableness of the regulation when viewed in perspective with the state- 
wide results it is intended to accomplish.” A very high degree of 
diminution of value of the property through restriction of allowable 
uses may be tolerated if the public necessity is great.” The value 
of the shore of a beautiful, wilderness lake might be very high for 
the purpose of summer home construction. The validity of zoning 
such a lake to a wilderness use, thereby preventing riparian owners 
from realizing the very substantial profits that might be theirs were 
they allowed to subdivide their land and sell it for building lots, 
probably will depend largely on the proof of public necessity for 
such zoning. The proof might be supplied by evidence of demand 
from sportsmen for wilderness areas for sporting purposes, to- 
gether with evidence of the available supply of such areas in the 
state. As the price of lakeshore property rises, the showing of 
public necessity will probably have to become more impressive 
in order that zoning to a wilderness use in a specific application 
may continue to be reasonable. 

Another aspect of the reasonable test of zoning in its concrete 
operation is the requirement that different owners of land equally 
capable of being applied to the same use be treated equally. If 
there are two lakes equally desirable either for homes or for wilder- 
ness recreation, to zone one to wilderness use and not the other 





*" As to the desirability of creating a separate state commission to adminis- 
ter the lake management program as part of a complete water use control plan, 
see pp. 606-09 infra. 

*8F.g., non-conforming uses existing when the zoning became effec- 
tive but which are otherwise lawful, cannot be abolished, although their en- 
largement can be prevented. State ex rel. Carter v. Harper, 182 Wis. 148, 196 
N.W. 451 (1923). 

* Jefferson County v. Timmel, 261 Wis. 39, 59, 51 N.W.2d 518, 528 
(1952); Des Jardin v. Town of Greenfield, 262 Wis. 43, 53 N.W.2d 784 
(1952). See Note, 11 Wis. L. REV. 543 (1936) for a brief discussion of 
the difficulties in predicting whether an ordinance will be valid. The note stress- 
es the fact that an ordinance valid in general may be invalid in specific applica- 
tion. 

* Hadacheck v. Los Angeles, 239 U.S. 394 (1915). Through zoning, 
value of the property was cut from $800,000 to $60,000. 
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could only be justified on the basis of careful studies and planning 
of the overall land use pattern.™ 

The job of justifying the zoning of a lake to wilderness use may 
be made easy if reasons for the zoning exist other than those based 
on lake management considerations. Examples of such other reas- 
ons are the need to protect forests from fire hazard and to prevent 
the establishment of farms on submarginal land.™ 


CONCLUSION 


No insurmountable obstacle is imposed by the law to state man- 
agement of public rights in navigable waters. Care must be used to 
avoid the appearance of taxing navigable waters, new legislation is 
needed granting a state agency power to enact land use zoning 
regulations, and care must be taken to make sure the regulations 
imposed are reasonable and constitute a coherent plan for the use 
of all navigable water in the state. The trust doctrine with respect 
to the manner in which the state holds the public rights contemplates 
an active, administrative trust and therefore is in accord with the 
idea of active management. The constitutional prohibition of 
the state engaging in works of internal improvement is a source 
of concern for the power to erect structures in connectien with 
public water management activities. There is good reason to be- 
lieve the prohibition is not infringed when such structures are 
erected, but if it should be decided that it is, the recent turnpike 
commission case points to a possible solution of the dilemma. 

There is one additional point to be discussed in connection with 
the actual working of any scheme of management. The question 
arises whether the job of management should be given to an exist- 
ing state agency or to a new one created for that purpose. It is 
suggested that the latter solution is the better one. Existing agen- 
cies are to some extent associated in the public mind with certain 
classes of users of the public waters and may, to a certain extent, be 
advocates for those groups. As a result, competing groups of users 
may look with suspicion on the actions of the old agencies. If a 
new agency is created, the program will start with a clean slate 
and a good chance to gain the respect of all classes of water users 


™ State ex rel. Carter v. Harper, 182 Wis. 148, 196 N.W. 451 (1923), 
contains a good discussion of the theoretical validity of zoning per se. This 
case was cited with approval in Jefferson County v. Timmel, supra note 229. 
See State ex rel. Tinghley v. Gurda, 209 Wis. 63, 243 N.W. 317 (1932) 
where zoning one block of land for residential purposes, although it was val- 
uable for industrial uses and not for residential ones, was held unreasonable 
and therefore invalid; Rowland v. Racine, 223 Wis. 488, 271 N.W. 36 (1937). 

™ See Comment, 11 WIS. L. REV. 543, 546 (1936). 
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in the state. In order to maximize the efficiency of water manage- 
ment and to promote the continued impartiality of the agency in 
arbitrating the demands of conflicting uses of water it might be 
well to charge the new agency with managing all types of water 
uses instead of merely recreational uses. Such a move would promote 
impartiality because the different groups of water users would tend 
to neutralize each other in striving to persuade the agency to 
promote the interests of one group or the other. Farmers seeking 
irrigation water would encounter sportsmen’s groups striving to 
maintain the water level in trout streams and marsh lands. Indus- 
try desiring to use water in cleansing an industrial process might 
find pressure from resort and recreation groups demanding purifi- 
cation of the water before it is returned to the watercourse. Not 
only would the agency be aided in balancing the interests of com- 
peting water users through opposing pressures from the competi- 
tors, but also the agency would be aware itself of the equities 
existing in favor of each group and therefore would be more able 
to take a balanced view of the complete water use complex than 
is possible for agencies existing today that receive petitions from 
only a portion of the community of water users. 

Some precedent for a new agency managing the use of public 
waters is found today in Minnesota, although the agency’s control 
is not supreme. There, in 1955, a Water Resources Board was 
created™ with power to employ a staff as required to perform its 
functions, one of which is to establish watershed districts for various 
conservation purposes.“ The Minnesota Watershed Act, however, 
is not an example of vigorous management of water uses in the 
interest of the entire state. The watershed districts can be created 
only on petition by a certain portion of the resident freeholders of 
the proposed district or by the authorized officials of a county, 
or a specified number of cities, villages or boroughs of the district.” 
Furthermore, the purposes of each district are determined by the 
petition,” so they may vary from district to district, thereby defeat- 
ing the possibility of comprehensive management as part of a plan 
embracing the entire state. The statute requires the managers of 
a district to adopt an overall plan for the improvement of the 





* Minn. Laws 1955, c. 664, to become MINN. STAT. § 105.71 

™ Id. c. 799, § 3, to become MINN. STAT. § 112.36. One of the possible 
purposes is the providing and conserving of water supply for domestic, industrial. 
recreational and other public use. 

™ Id. c. 799, § 4. 

%* Ibid. 
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district,“ but works to be financed by assessment upon the benefited 
property are to be constructed only upon a finding that the bene- 
fits resulting therefrom will be greater than the cost of the con- 
struction and damages.™ 

The emphasis of the act seems to be on watershed improvements 
contributing directly to the value of the land affected,” and as 
such it constitutes more of a vehicle for the enhancement of ripar- 
ian property values than for the development of state assets for 
the benefit of the entire state. If that is its purpose, placing primary 
control of the program in the local residents and private property 
owners may be reasonable enough; but the act itself states its pur- 
pose to be to “carry out conservation of the natural resources of 
the state through land utilization, flood control and other needs 
upon sound scientific principles for the protection of the public 
health and welfare and the provident use of the natural resources.”™ 
If such are the intentions of the Minnesota legislature, the wisdom 
of leaving the program to localism and the self-interest of property 
owners is questioned, as well as the fairness of tying the financing 
of improvements to assessments on the property immediately ben- 
efited. As long as such a method of financing improvements pre- 
vails, there is no reason to blame riparian owners for opposing an 
improvement beneficial to the recreation of persons throughout 
the state but for which only the riparians will foot the bill. 

For the reasons stated, it is suggested that Wisconsin avoid the 
organization contemplated by the Minnesota Watershed Act in 
setting up an agency to administer a water use management pro- 
gram, although the basic idea of creating a special agency to han- 
dle the program seems good. 

An example of better practice in setting up an agency to admin- 
ister the use of water throughout the state is also provided by Min- 
nesota. The present statute under which the Minnesota Division 
of Waters operates as a part of the state conservation department 
was enacted in 1947.% The statute declares all waters of the state 
“which are capable of substantial beneficial public use” to be pub- 





“ae. @ 23. 

ia ©. 23. 

™ Id. c. 799, § 44. The section provides that assessments for benefits 
against lands or corporations are to be made on the basis of such benefits by 
reason of the project involved, and that for the purposes of the assessment a 
division may be made into three classes, although it is not entirely ciear wheth- 
er the benefits or the lands are being classified. Examples of the classes all 
involve direct to indirect benefits from drainage, protection from flooding, 
prevention of siltation or control of erosion. 

= £4. ¢. 799. ‘ 

*1 MINN. STAT. c. 105 (1953). 
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lic waters subject to the control of the state.“ However, the bold 
sweep of the language is tempered by an opening phrase “subject 
to existing rights” which might well be omitted since it only tends 
to nullify the idea of state control of the waters. In spite of this 
language, the statute requires a written permit from the conserva- 
tion commissioner to make lawful any use of surface or underground 
waters of the state by any person or corporation, private or govern- 
mental, and the permit may be granted subject to such conditions 
as the commissioner deems necessary in the public interest. Once 
again, the courageous championing of the public interest is hobbled, 
this time by excepting from the requirement all beneficial uses and 
rights existing on July 1, 1937. The zoning cases would indicate 
the law would be equally valid without the exception. Similar 
necessity of a permit exists to build or make any change in dams 
or other obstructions on public waters or to change the water’s 
course, with a similar exception, this time as to dams beneficially 
using water prior to July 1, 1937.“ The commissioner controls the 
establishment and maintenance of water levels in bodies of public 
water; and—Office of the Wisconsin Attorney General, please note 
—has power to construct, maintain and operate all dams necessary 
to maintain such water levels in order to improve navigation, pro- 
tect and improve domestic water supply, protect and preserve fish 
and other wild life, protect the public interest in the shore and shore 
lines of public waters, and promote public health.“ Violation of 
the statute is made a gross misdemeanor™ and the commissioner 
may obtain injunctions to enforce his orders.” 

With appropriate changes to create an independent state agency 
and to avoid the faint-heartedness some times apparent in the Min- 
nesota effort to maintain the public rights and welfare when en- 
croached by private privilege, the chapter of the Minnesota statutes 
on the Division of Waters contains several features that might well 
be emulated in any effort by Wisconsin to effect state management 
of public rights in public waters. 





* Id. § 105.38. 

*8 Id. § 105.41. Exceptions to the requirement are the use of water for 
domestic purposes where less than 25 persons are served at any time, and uses 
of water originating within the limits of a municipality. 

“4 Id. § 105.42. 

*5 Id. § 105.43. 

“® Id. § 105.48. For further indication that Minnesota no longer itself 
follows the rule as to internal improvements stated in the Rippe case and which 
so impressed the Wisconsin court, see Note, 1948 WIS. L. REV. 247, 255 n. 19. 

“7 MINN. STAT. § 105.54 (1953). 

“8 Id. § 105.55. 
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Private Zoning on Milwaukee's 
Metropolitan Fringe — 
A Preface 


J. H. BeuscHer* 


The article which follows is the first of two; the second will fol- 
low in the 1959 Review. Both deal with the use by subdividers of 
restrictive covenants in a rapidly urbanizing area — Waukesha 
County, the fastest growing county in Wisconsin. The field re- 
search was done by Robert Consigny, now a practicing attorney in 
Janesville, Wisconsin, during the summer and fall of 1955. Zi- 
gurds Zile, a June, 1958 graduate of the Law School, did much of 
the analysis of the field data and most of the writing of these reports. 

During the past 20 years Waukesha County has felt heavy the 
impact of Milwaukee’s metropolitan growth. It grew by 36.9% 
1940 to 1950 and by 44.1% 1950-1957. The three towns selected 
as the final study area are those closest to Milwaukee. They showed 
the following growth 1940-1950 and the pace has accelerated since 
then: 





Town Population 

1950 1940 Percent Increase 
Brookfield 7,425 4,196 76.5 
New Berlin 5,334 3,034 76.5 
Muskego 4,157 2,495 66.0 


The period covered by the study is August 1, 1938 to July 31, 
1955. The starting date is at the threshold of urbanization and 
the period therefore covers all stages of the change, the first outward 
movement, the relatively quiet war years and the post-war sub- 
division explosion. During the earlier part of the period there was 
no zoning in any of the three towns. Private zoning offered the 
only means of assuring quiet living in a desirable neighborhood 
—— short of the unpredictable protections afforded by nuisance 
doctrine. Zoning came later and its impact on subdivision cove- 
nants in two of the towns could be studied. 

As lawyers we wanted to learn about things like the quality of 
the draftsmanship, how the restrictions were evidenced in the pub- 
lic records, how they were policed and enforced and the degree to 





*B.A. (1931), LL.B. (1930) University of Wisconsin; S.J.D. (1932) 
Yale University; Professor of Law at the University of Wisconsin. 
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which the use of conveyances on condition persists. But we were 
also interested in the kind of land planning evidenced by the 
covenants, the degree to which covenants were used by subdividers 
to induce sales, the degree to which they were understood by and 
relied upon by both those who bought from subdividers and those 
who in turn bought from buyers. We wanted to compare for dif- 
ferences in quality, restrictions on small as compared with those 
imposed on large subdivisions and differences between practices 
of the professional subdivider and those of a once in a life time op- 
erator. 

E. Ernest Goldstein had completed a study in June of 1955 re- 
porting how, through public controls and measures, government 
in Waukesha County was wrestling with urban growth problems of 
substantial magnitude. We were curious to discover what private 
developers had done to alleviate or to accentuate these problems. 
After all, at least in absence of zoning, they had it within their 
power, through covenants unilaterally prepared and imposed, to 
leave a permanent mark upon the land, to give or deny “quality” 
to a neighborhood. 

The methods used in making the study are summarized in the 
appendix to the first article. The second article will analyze in 
detail the actual language used in about 100 sets of covenants 
placed in micro-film for us through the generosity of the Will 
Woesner Abstract Company, Waukesha, Wisconsin. Both articles 
should be of interest to lawyers, land planners, land economists, 
students of urban problems, land developers and just plain home 
purchasers. 
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Part I. 


Use of Restrictive Covenants in 
a Rapidly Urbanizing Area 
Rosert H. Consicny* and Zicurps L. ZILey 

Law OF RESTRICTIVE COVENANTS’ 


For centuries the common law courts have held that some promises 
concerning the use of land should be binding upon and give rights 
to subsequent users of land in spite of the fact that they were not 
parties to the initial agreement. These were called “covenants 
running with the land.” The following elements were indispensable 
to create such covenants: 

“ a. promise under seal; 

“b. manifestation of intention by the parties that the covenant 
should run wtih the land; 

t. promise touching and concerning land; and 

“ud. privity, or connection of interest, between the parties. 

This doctrine has proved ill-suited to meet the needs of modern 
community development. Under this theory it would be impossible 
to have a scheme under which every purchaser of lots from a sub- 
divider would have equal rights and obligations toward each other. 
Thus, for example, a subsequent purchaser of subdivided land 
could hold prior purchasers to their promises made to the sub- 
divider, but not vice versa, any prior purchaser being neither the 
subsequent purchaser’s promisee nor his successor.* Over the years, 
however, the courts of equity devised a doctrine whereby an 4 
ment as to the use of and might affect a subsequent purchaser who 
took with notice, even where the burden of a covenant did not run 
with the land when examined under the law test. Liability of the 
successors of the promisor was based on the combined grounds of in- 
adequacy OF Tegat Temeay and conacience—The authorities ar=-not 
unanimous on the question of what equity is really enforcing. Some 


courts enforce the contractual_promise; others merel recognize _an an 


* B.A. 1952, LL.B. 1955, University of Wisconsin; U.S. Army, 1955- 
57; member, Rock County Bar Association, Wisconsin Bar Association, American 
Bar Association; Associate of John C. Wickhem, Janesville, Wisconsin. 

+ Member of the Editorial Board, Wisconsin Law Review. 

* For a detailed treatment of the subject of private restrictions see 2 AMER- 
ICAN LAW OF PROPERTY § 9 (Casner ed. 1952). 

* Ascher, Private Covenants in Urban Redevelopment, URBAN REDEVELOP- 
MENT: PROBLEMS AND PRACTICE, c. II passim (Woodbury ed. 1953). 
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incorporeal property interest — an “equitable servitude.” The 
weight of the cases is with the latter position. These interests, bein 
equitable, may not have the quality of the “easement” at law; they 
mdy fot be owned or enforced by a person not owning or possessing 
land in the subdivision.’ In strictly legalistic reasoning, the sub- 
divider who has sold all the land has no “dominant tenement” to 
which the right is “appurtenant.” It thus seems to be an “easement 
in gross.” Under the English view and according to the courts of a 
number of American states, equitable relief in such cases is inappro- 
priate. Other American courts have adopted the opposite view. 
They have granted equitable relief to the original promisee who has 
disposed of his entire holdings in the subdivision, on the theory that 
the mere breach of restrictions, apart from any damage to the 
promisee, is an adequate ground for interference by injunction.‘ It 
has also been suggested, in regard to the problem of enforcement, 
that a subdivider ought to consider the possibility of conveying an 
“easement” for those restrictions which would safely fit that category 
before relying on restrictive covenants. As for the rest, that is, re- 
strictions which qualify only as “equitable servitudes,” he might 
establish an elective body of trustees charged with the duty of ad- 
ministering the restrictions imposed upon the subdivision.‘ 
































Why PrIvATE ZONING? 


Restrictive covenants go hand in hand with planned development 
of residential areas. One of the objectives of a subdivider who un- 
dertakes to develop residential districts is properly to establish the 
character of the neighborhood according to a general plan and to 
maintain property values in the subdivision for the benefit of 
present and future owners. To attain this end, the subdivider must 
make sure that the building sites retain their desirable appearance 
and that no lot owners within the subdivision use property in a way 
that will lower the character of the neighborhood or destroy values. 
Moreover, even the most favorably situated and masterfully laid out 
subdivision is only as good as the state of discipline in its future use. 
If the subdivider’s successors are not required to abide by the orig- 
inal plan, the skills and efforts expended in perfecting it should 
be looked upon as wasted. In order to utilize fully the benefits 
of a good layout, the erection of structures thereon must be regu- 





* BEUSCHER, LAND USE CONTROLS V:4-5 (1958). 
* ASCHER, op. cit. supra note 2, c. II, passim. 
5 BEUSCHER, op. cit. supra note 3, V: 5. 
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lated, creation of undesirable conditions prevented, and harmony 
in growth assured.° 
One might well expect that the rise of public land use controls 


would tem to make the need for private restrictions less prorotmced 
or n the types of priva ons 


used by Tand developers. Yet, there are good reasons why zoning 


laws, DUIMMNg Codes, CIC. CaMTOT—hecomie pervect SUDSHTUTES™ for 


€ir disappearance is not like ite 


the coming of public restriction ’ 
- ° e e —_ 
irst of all, public enactments are subject to the whims of politics 
> and of legislative bodies. There is never any certitude that a partic- 
‘ .\ ular scheme of controls will remain unmodilied over a period of 
time. Well conceived plans may become riddled by exceptions and 
variances. 
Furthermore, there are legal limitations on the use of_pyblic 
restrictions. Under our constitutional system, unilateral regulations 
oes like zoning ordinances, building codes, platting controls and similar 
- laws must fall uniformly on all similarly situated. For this reason, 
=o they can be only broad, general measures providing a floor rather/, 
¢- y y ge P g 
than carefully devised relationships of varying intensity of land use. 


























i” 5” 2 For this latter kind of regulation it is necessary to rely on the law 
of contract rather than on legislation. Courts have generally hel 
pe that zoning an area for more inclusive, less restricted uses, has no 


effect upon more limiting private restrictions.’ 

At the same time, it is not to be supposed that an extensive use 
of private restrictions by individual developers can make public 
planning and regulation a surplusage.” The two systems should 
complement each other. The governmental authorities should pre- 
scribe a broad framework of land use controls within which private 
developers could tailor their restrictions in accordance with their 
thoughtful preferences and the wishes and needs of the various 
groups within the larger community. 


SUBDIVIDERS AND SUBDIVIDING 


During the seventeen year period surveyed, there were 132 sub- 
divisions, including resubdivisions, laid out in the study area and 





* Melli, Subdivision Control in Wisconsin, 1953 Wis. L. REV. 389, 448- 


* ASCHER, op. cit. supra note 2, at 234. 
* The serious consequences of a belated introduction of public land use con- 
trols in a rapidly growing fringe area are vividly described by E. Ernest Gold- 
stein in his unpublished study, LAND USE CONTROL PROBLEMS IN WAUKESHA 
COUNTY (University of Wisconsin Law Library), which was concluded in 1955 
and covered the same area which is the object of the present study. 
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recorded in the office of the Register of Deeds for Waukesha County. 
Over 50 percent of this number (72 to be exact) were recorded with- 
in the last four years of the period. For Waukesha County as a whole 
the figures for the corresponding period were 283 and 154, respec- 
tively. This means that the three towns forming the study area 
have seen about as much subdividing as the 13 other towns which 
make up the balance of Waukesha County and also embrace some 
of the largest incorporated communities of the county. 

The 132 subdivisions comprising 5252 lots and covering approxi- 
mately 4000 acres were developed by 78 subdividers, the great 
majority of whom had developed but a single subdivision in the 
study area during the period studied. And yet, despite the fact that 
the subdividing business seems to be open to all, over 40 percent 
of its volume, measured by number of lots laid out, was done by 
only 10 subdividers, the biggest operator having developed six 
subdivisions consisting of 469 lots. A similar division of business 
among subdividers possessing diverse gradations of experience was 
found in a prior state-wide study.’ It is, of course, impossible to tell 
how many of the “one-shot” subdividers have in fact acquired 
business experience through undertakings in areas lying outside 
the three townships examined and, also, how much background 
some of the bigger operators have really built up through such out- 
side ventures. 

The size of subdivisions ranged from five-lot lay-outs, not count- 
ing the even smaller resubdivisions, to a plat embracing 143 lots. 
However, numerically there are more small than large subdivisions. 
The median size was 28.5 lots per subdivision. 

Until 1955 the approval requirements of Wisconsin’s platting law” 
came into operation only 


Whenever any owner, subdivider or his agent has divided land 
into 5 or more lots of 114 acres each or less in area, or shall in 
any calendar year have divided any tract of land into 5 or more 
parts of 114 acres each or less in area, for the purpose of 
aie. ...* 


For this reason, residential outcroppings by metes and bounds sales 
(i.e., sales without plat or map and not subject to subdivision control 
legislation) were still commonplace phenomena. E. Ernest Gold- 





° For a discussion of categories of subdividers and of their skills, see Melli, 
op. cit. supra note 6, at 430. 

“WIs. STAT. c. 236 (1953). This chapter was repealed and recreated 
by Wis. Laws 1955, c. 570. On the new platting law see Lathrop, Wisconsin’s 
1955 Platting Law, 1956 Wis. L. REV. 385. 

™ Wis. STAT. § 236.16 (1) (1953). 
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stein in his study covering the problems of public zoning in the 
identical area, reported in 1955: 
No estimates are available for either Waukesha County or the 
laboratory area concerning the amount of such metes and 
bounds housing during any period. The most that can be said 
is that such housing exists, and new metes and bounds housing 
is constantly observed. It represents a very small percentage of 
the total amount of housing, but the problems created by metes 
and bounds housing, which is less easy to control administra- 
tively, are real and noticeable.” 
Mr. Goldstein supported the above statement by excellent photo- 
graphic documentation. Copious examples depicted crowded and 
random development, combined uses, metes and bounds shacks, 
adjacent and detrimental uses, examples of metes and bounds hous- 
ing inhabited without compliance with occupancy permit require- 
ments and evidence of other problems brought about by uncon- 
trolled growth.” 


RESTRICTED SUBDIVISIONS 

As used in this study, the term “restricted subdivision” means a 
described tract of land which has been divided or redivided into 
two or more lots, recorded in the county land records and subject 
to recorded restrictions or requirements concerning their further 
development, use, or maintenance, which have been imposed by the 
subdivider and are binding upon owners of land within the sub- 
division until terminated by agreement or by operation of law. 

A count of the subdivisions in the study area, when classified 
according to their size on the basis of small (1 to 40 lots per sub- 
division), medium (41 to 80 lots per subdivision), and large (over 
80 lots per subdivision), shows that the largest number of un- 
restricted subdivisions is found in the group of the small sub- 
divisions; that a somewhat smaller number of unrestricted sub- 
divisions is found in the medium group; and that the large sub- 
divisions are all restricted. 

Table I Breakdown of Subdivisions 
Character of Subdivisions 





Town Restricte Unrestricted Total 
Sml. Med. Lge. Sml. Med. Lge Sml. Med. Lge. 
Brookfield 0 52 22 11 
New Berlin 18 5 5 7 ] 0 25 6 
Muskego 2 2 3 3 l 0 5 3 3 
Study Area: 56 25 19 26 6 0 82 31 19 
100 32 132 





™ Goldstein, op. cit. supra note 8, at 13-14. 
* Goldstein, op. cit. supra note 8, Appendix I. 
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A count of the lots within subdivisions of the above three sizes 
reveals the same general pattern. 

The small subdivisions have the highest number of unrestricted 
lots, the medium size subdivisions again have a lower number, and, 
of course, there are no unrestricted lots in the large subdivisions. 
In arriving at these figures, all lots located within a restricted sub- 
division were regarded as restricted lots. It is possible, though not 
likely, that a few lots here and there have been completely exempted 
from the operation of the restrictions covering the subdivisions in 
question. 


Table II Breakdown of Lots 
Character of Subdivisions 
Town Restricted Unrestricted Total 
Sml. ed. ge. Sml. Med. Lge. Sml. Med. Lge. 
Brookfield 640 938 1128 330 24 0 970 1181 1128 
New Berlin 407 272 530 157 42 0 564 314 530 
Muskego oo S36 23s Ti 6 0 130 162 273 
Study Area: 1106 1306 1931 558 351 0 1664 1657 1931 


4343 909 5252 





As the size of subdivisions varies over a wide range, so does the 
number of restrictions placed thereon. Without ascribing to them, 
at this time, any qualities of adequacy or defectiveness,“ the 100 
sets of restrictions found in the study area were classified arbitrarily 
into groups having | to 6 restrictions, 6 to 10, and over 10 restrictions 
and labeled small, medium, and large sets, in that order. A count 
of these sets so grouped indicated that, when restrictions are im- 
posed, large sets are generally preferred over medium sized and 
small sets, without regard to the size of the subdivision. The small 
sets of restrictions are used almost exclusively on the small sub- 
divisions. 

Neither the passage of time nor the boom in subdividing business 
seems to have affected the frequency with which private restrictions 
are imposed upon newly created subdivisions. About the same 
percentage of subdivisions was being restricted in the early as in the 
later years of the period surveyed. There seems, however, to be 
a tendency in the later years to use smaller sets of restrictions. 

Furthermore, it does not appear that the adoption of the various 
town zoning ordinances has either minimized or maximized the 
frequency with which private restrictions have been imposed upon 
subdivisions. On the contrary, the figures indicate a remarkable 





* A summary of the various types of restrictions is found on pp. 620-21 
infra. 
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similarity both before and after the passage of the various zoning 
ordinances. 


Table III Relationship Between Private and Public Zoning 





Restricted Unrestricted Restricted Unrestricted 
Subdivisions Subdivisions Lots Lots 
When Private 

Restrictions Recorded No. % No. % No. % No. % 

Before any Town 
Zoning 20 77.0 6 23.0 927 83.0 190 17.0 
After Town Zoning 80 75.5 26 24.5 3416 826 719 17.4 
Total 100 76.0 32 24.0 4343 82.7 909 17.3 


Town of Brookfield was the first of the three towns to adopt 
a town zoning ordinance. Its original version was passed on Febru- 
ary 29, 1940. On November 12, 1952, a revised version replaced the 
original ordinance and an amendment thereto was adopted on May 
3, 1954. Town of New Berlin followed the example of Brookfield 
by enacting a zoning ordinance on November 4, 1947. Town of 
Muskego has the shortest experience under public zoning, its or- 
dinance having been enacted on February 8, 1955, or shortly 
before the terminal date of the study period.” 


How RestricTIONs ARE EvVIDENCED 


Private restrictions may be evidenced in three forms: on plat, 
in deed (to the lot conveyed or to some other lot in the subdivision), 
or in separate document. 

On the face of a plat, restrictions are conveniently found, but this 
medium is not favored by subdividers. The restrictions appearing 
on plats were usually highway access restrictions, setbacks or both. 
Quite often though, grants of utility easements also were shown on 
the face of plats. It might be inferred that there is a strong feeling 
that neither the law nor space permits the crowding-in of private 
restrictions on plats. These fears, however, should be dispersed 
by the statutory language. Prior to 1955, the statutes were at least 
permissive in form. Although the 1955 revision left out some of this 
language, judging from the present wording of the law, this was not 
in order to limit the uses to which the face of a plat might be put, 
but rather to streamline the chapter.” 





** For an extensive description and analysis of + a history of public zoning 
in the study area see Goldstein, op. cit. supra note 

* The pre-1955 law, WIS. STAT. § 236. of (4) (1953), reads: “All 
plats shall correctly show on the face thereof: (n) All written and printed 
matter relating thereto.’’ WIS. STAT. § 236. a3 42) (1953) reads: “‘All plats 
shall be made on one or more sheets of . 

In 1955, the previous § 234.04 (4) ay was repealed and not replaced 
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Somewhat more common is the methods whereby the subdivider 
— the comon grantor — draws up the restrictions at the time the land 
is subdivided and incorporates them into each deed” as the lots are 
sold so as to get the restrictions into the chain of title. The search 
for restrictions is especially cumbersome in the case of their insertion 
into deeds. For purposes of this study, the best way to ascertain 
warranty deed restrictions was to select at random one lot in each 
subdivision, not restricted by a separate document or on the face of 
a plat, and examine all conveyances listed, as if the purchaser of a 
lot were to follow this procedure, applying to it, in the tract index. 
It would be a tremendous burden unless the lot had been restricted 
by separate document or by the plat in its entirety. Whether or not 
restrictions appear in the purchaser’s deed is, of course, easily as- 
certained from his own abstract. But suppose that there were 
restrictions applicable to the whole subdivision, placed in the deed 
to the purchaser of the first lot therein. The Register of Deeds 
would not nomally list this document as affecting title to all lots 
in the tract index. However, the restrictions in the deed to the first 
purchaser would bind all subsequent purchasers of any of the lots 
in the subdivision. The only way to find these restrictions would 
be to go through every conveyance applying to every lot in the sub- 
division from the time of platting. A better solution would be to 
hold that the restrictions listed in a warranty deed apply only to 
the property being transferred and not to all the other lots in the 
subdivision. 

In 85 out of the 100 cases, however, restrictions were placed on the 
property by means of a separate document. All of the high caliber 
sets of restrictions (i.e. those which seemed to include an adequate 
number of intelligently selected restrictions) were recorded as sepa- 
rate documents. Sets found in warranty deeds and, as said before, on 
plats were often deficient in this respect. But probably the most 
pronounced difference between sets found in separate documents 
and sets in warranty deeds (but not the sets on plats, if all the restric- 
tions appear therein) lies not in the quality of restrictions contained 





by an equivalent provision. Its removal from the section listing platting require- 
ments to entitle final plat to record may be quite reasonable since the absence 
of the vaguely definable ‘‘all written and printed matter relating thereto”’ should 
not be a ground for refusal to record the plat. WIS. STAT. § 236.20 (1955) 
enumerates the requirements with which a plat “‘shall comply’; neither it nor 
other sections excluded the insertion of additional information. Subsection (1) 
(a) contemplates the use of more than a single sheet of paper. 

*In counting subdivisions restricted by warranty deed, no distinction was 
made between restrictions affecting all lots in the subdivision or just the lot 
being transferred. Such a subdivision was classified as a restricted subdivision. 
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therein but rather in the ease with which they can be located when 
needed. The separate documents embodying the original restric- 
tions, subsequent amendments thereto, waivers and releases would 
be, of course, recorded and indexed as “restrictions” and the state 
of affairs in any one subdivision, in this respect, could be ascertained 
promptly and accurately. 

In 13 out of the 15 cases, in which restrictions were imposed by 
deeds conveying subdivision lots or in which they were recorded 
directly on plats, the subdivisions were small and in 11 cases the 
sets of restrictions were small. It therefore appears that ordinarily 
a separate document is dispensed with only when it is desired to im- 
pose a few restrictions on a small subdivision. 


PRIVATE RESTRICTIONS — THEIR TYPES AND Uses” 


In order to get an over-all view of the types of restrictions used 
and of the frequency with which some particular types of restrictions 
repeat themselves under various circumstances, the sets of restric- 
tions imposed upon the 100 restricted subdivisions were all ex- 
amined.” 


Table IV Distribution of the Most Common Restrictions Among 
Small, Medium and Large Size Subdivisions. 


a. Distribution Among Various Subdivisions 
Type of Restriction ma. edium Tota 


No. % No. % No. % No. 
a. Substantive Restrictions 
Land use (residential only) 45 80 22 88 19 100 86 86 


Building location 42 75 24 % 17,99 83 8 
Building type (single fam. 

dw. only) 41 73 20 80 17 90 78 78 
Architectural (design) 

control 38 6 GC SM BSR 
Dwelling size (minimum) 23 41 5 82 M4 H.R 


Provisions against temporary 
structures 2) .37;. 43.:.52 JA .53. .45:. @ 
Animal control 20 36 4211 44 #10 53 41 41 


Provisions against junk 








* The various forms of private restrictions encountered and their quality 
will be discussed in Part II of this report. See the Preface at pp. 610-11 supra. 

* Where an addition to a previously platted subdivision had been made 
or a previously laid out plat resubdivided and an identical, or substantially 
identical, set of restrictions had been recorded for the newly platted land, no 
attempt was made to eliminate from the tabulations those sets which were, 
so to speak, ‘‘second,”’ ‘‘third,”” or ‘‘fourth sets’’ of restrictions. A total of 15 
“‘multiples’’ sets were found: 12 having the ‘‘second,”” two having “‘thirds’’ and 
one having a ‘‘fourth’’ set. 
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and rubbish ob eseM, 8. & & 42:4 
Cost (minimum) 2D HH 6 RS 8 
Height of buildings 

(maximum) 6s 2 9 6 UH SBS BS 


Provisions against moving 

structures onto premises 18 32 12 48 8 42 38 38 
Use of certain bldg. 

materials prohibited or 


regulated mo 6@ 8§ SBS 6 BS SS 
Lot size (minimum) MH DB 8 @ 9 &@2 &- SB 
Provisions against outdoor 

toilets BbBmwH#* 462, 8 
Use of certain bldg. 

materials required 3 2..4.8 4 842 23 
Noxious and offensive 

uses prohibited NS. 1 DB 86. 3 2. SB 


b. Procedural Restrictions 
Life of restrictions and 


their renewal 36 64 21 84 17 90 74 74 
Effect of restrictions and 

their enforcement 35 62 22 88 19 100 76 76 
Amending procedure 428 8 32 9 4 $1 Si 


Note: The columns designated “%” show the percentage of sub- 
divisions of the particular size covered by a given restriction. 


The earlier figures revealed” that 68.3 percent of all the small 
subdivisions, 76.0 percent of the medium size and 100 percent of the 
large subdivisions are restricted. Therefore, one might reasonably 
expect all restrictions to appear relatively more frequently on the 
larger rather than on the smalier subdivisions. For example, 53 per- 
cent of all large subdivisions had height restrictions, while the 
medium and the small subdivisions were restricted as to building 
height only to the extent of 36 and 32 percent respectively. The 
aforesaid expectation proved to be true. Eleven out of the nineteen 
most numerous restrictions were encountered relatively more fre- 
quently on the large subdivisions. The remaining eight restrictions 
were relatively more frequent on medium size subdivisions. How- 
ever, these relative percentages are, on the whole, very much alike 
for each restriction examined, so that it would be rather risky to say 
that certain specifically named restrictions are being favored by 
given size subdivisions. Thus, for instance, all three sizes of sub- 





* See Table I supra. 
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divisions have the same three types of restrictions (land use, build- 
ing location and dwelling type) as their highest substantive restric- 
tions both numerically and percentage-wise. 

We have seen earlier that the growth of public land use controls, 
especially that of local zoning, has not affected measurably the 
habits in the use of private restrictions." This does not mean that 
the passage of time has not brought about any changes in the 
utilization of private controls. These changes, however, cannot very 
well be related to isolated local events, but rather correlation must 
be sought with events and trends more pervasive in nature — business 
cycle, wartime scarcity, and fundamental developments in the law. 

While most of the restrictions are quite evenly distributed over the 
study period, certain others deviate from the norm. Some seem to 
have been phenomena of the earlier days tending to a complete 
disappearance in the 1950's, whereas, others have captured the 
fancy of the later day subdivider. When the restrictions found more 
often in the sets recorded during the first part of the period are 
compared with those more commonly seen in the eel part, one 
is led to make the following generalizations. 

1. The minimum cost restrictions are giving way to minimum 
dwelling size restrictions. 

2. The concern over such prosaic matters as outdoor toilets and 
number of coats of paint is being replaced by interest in more 
elaborate restrictions which evidently would assure a more thorough 
control over the appearance and value of residential neighborhoods 
(e.g. required use of certain building materials, call for attached 
garages, regulations concerning fences and signs, prohibitions of pre- 
fabs and the “aesthetic” and “good architecture” clauses). 

3. Racial covenants have disappeared; presumably on account 
of the recent developments in the constitutional law. 

And yet, while the private zoners do from time to time add a clause 
to or subtract one from their favorite sets,” there is no real evidence 
that they, as a group, might have ever attempted to re-examine the 
time-worn provisions with a view to their genuine improvement. 
The great majority of private restrictions, throughout the years sur- 
veyed, are poorly drafted. Unfortunately worded covenants, often 
in quite impressive legalese, seem to be contagious. In the later 





™See table III supra and discussion on pp. 617-18 supra. 

™ Each of the more active subdividers evidently has a set of restrictions in 
which he has taken a liking and which he uses on all or most of his subdivisions, 
frequently in identical and sometimes only in slightly modified form. 
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years, influence of the F.H.A. model can be traced. More often 
than not, the F.H.A. covenants have been copied in body. Such 
practice may surely save time but not always prevent future trouble. 
The F.H.A. model is only meant to be a guide and, although a good 
one, it cannot conceivably take care of every peculiarity which a lo- 
cation might present. At this point, the subdivider and his legal 
counsel should use some imagination of their own. The most ex- 
cellent, as a matter of fact, are those sets which have used the F.H.A. 
example in handling some of the toughest problems, notably archi- 
tectural control, and have designed other provisions independently 
(or with the aid of good models) to suit the needs of the particular 
development. 


PRIVATE ZONING AS SEEN BY SUBDIVIDERS, PUBLIC OFFICIALS 
AND RESIDENTS CHARGED WITH ADMINISTRATIVE FUNCTIONS 


Eight subdividers in the study area were asked a number of ques- 
tions concerning their views on the utility of private zoning and on 
the methods they use in selecting restrictions and enforcing them. 

It was their unanimous opinion that private restrictions were 
a definite factor in sales promotion. A statement was made that 
90 percent of the home buyers desired to settle down in a Testricted 
area. Whether the buyers considered any particular type of restric- 
tion as a necessity was not positively ascertained from the interviews 
with the subdividers. The use of private restrictions also appears 
to be encouraged by the requirmeents for F.H.A. and V.A. approval. 
Some subdividers had obtained such approval on entire subdivisions, 
while others were developing their plats in compliance with F.H.A. 
and V.A. requirements but had left the actual procurement of the 
approval to buyers. 

A member of the staff of the local F.H.A. office was also inter- 
viewed. According to him, F.H.A. people do not try to act as an 
architectural committee but do look at the plans to see whether 
they comply with minimum property and subdivision requirements. 
The subdivider is allowed to use his own set of restrictions. Each 
individual owner comes to the F.H.A. for approval. 

The_local_muncipal authorities, according to the officials inter- 
viewed, although they—weleeme—private restrictions, do not make 
them a condition precedent to plat approval. The two local asses- 
sors Said that they looked at the market value of the properties only 


and that their location ina particular district or their architectural 


"FEDERAL HOUSING ADMINISTRATION, LAND PLANNING BULLE- 
TIN No. 3, DATA SHEETS 201, 249 (1949). 
































624 WISCONSIN LAW REVIEW [Vol. 1958 


design did not affect the determination of the assessed valuation. 
This assertion, which is in fact a somewhat inaccurate restatement 
of the existing state law,” really begs the question. Law aside, it is 
only common sense that an advantageously situated and attractively 
designed residence would carry a higher price tag and, consequently, 
the increased assessment is partly attributable to the private restric- 
tions if they are one of the causal factors in the creation of its desir- 
able qualities. Needless to say, one should not infer from what has 
just been said that in order to remedy this state of affairs we should 
cease striving for better neighborhoods and seek salvation in low 
standard, nobody-cares-how development. 

Most of the subdividers interviewed admitted that they used the 
same basic sets of restrictions on all their subdivisions except, so 
they insisted, insofar as the peculiar characteristics of the subdivision 
demanded modification or as past experience made certain changes 
appropriate. This policy sounds very reasonable, but when we recall 
the sad state of draftsmanship,” we may well wish that the sub- 
dividers had not been satisfied with only a piecemeal revision of 
their pet covenants. The majority of those questioned said that 
they had developed, with legal advice, their own sets, while others 
conceded that they used F.H.A., V.A. and fellow subdividers’ sets 
as a guide. 

The presence of zoning ordinances appears to influence the sub- 
dividers in diverse ways. Only one subdivider said that he did not 
rely on zoning ordinances in developing his sets of restrictions. He 
explained his action in terms of the impermanence of public enact- 
ments. A majority of them, however, seemed to rely on zoning or- 
dinances to some extent. Here are some of their answers parap- 
phrased: 

— Formerly relied on zoning, but now uses private restrictions; 
nevertheless, lets zoning ordinances take care of the bulk of the 
desired restrictions. 

— Does not repeat restrictions contained in zoning ordinances, 





* Wis. STAT. § 70.32 (1) (1955): ‘‘Real property shall be valued by the 
assessor from actual view or from the best information that the assessor can 
practicably obtain, at the full value which could ordinarily be obtained therefor 
at private sale. In determining the value the assessor shall consider, as to each 
Piece, its advantage or disadvantage of location. . . 

In State ex rel. Northwestern M. L. Ins. Co. v. Weiher, 177 Wis. 445, 
449-50, 188 N.W. 598, 599 (1922), Chief Justice Vinje said: ‘‘The state 
says, Tax it at its sale value. It is not ultimately a question of cost, of cost of 
reproduction, of the revenue derived from its use, of location, but of all these and 
of all other elements that go to determine sale value.”” (Emphasis supplied.) 
*See pp. 622-23 supra. 
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except to make them stricter (for instance, to provide for a greater 
setback). 

— Lets zoning cover lot size and building location. 

— Changes his set as zoning ordinances change. 

— Relies partly on zoning ordinances. 

— It is good to make private restrictions the same as zoning or- 
dinances so that the owners do not have to consult two sets of re- 
strictions. 

The subdividers who develop a large tract of land gradually (1.e. 
piece by piece), still prefer to restrict the whole area at once. Ap- 
parently there is a feeling, under this arrangement, that the early 
buyers will have a better idea of what the surrounding area will look 
like when its development is complete. It also may mean a saving 
in attorney and recording fees. This practice is reflected in the 
preponderance of separate documents to evidence the restrictions. 
It does, however, run counter to the advice given by the men of the 
renowned J. C. Nichols Company of Kansas City, who cautioned 
against placing restrictions on too large areas before the developer 
has ascertained his demand. Over-restricted lots, they reasoned, 
might be difficult to dispose of, especially when the demand swings 
toward less costly and less fanciful residences.” All subdividers in- 
terviewed said that their buyers were given either written copies 
of the restrictions or verbal explanations thereof. Besides, the re- 
strictions would, of course, appear in the abstracts or title policies, 
the latter gaining more and more favor among subdividers. 

The following general views were expressed in respect to specific 
types of restrictions: 

Architectural or design control. Those who use the restriction 
approve the plans themselves. Architectural committees, so runs the 
argument, are too technical and difficult to work with. Subdividers 
who do not use the design restriction at all, label the whole plan 
approval system as overly complex and cumbersome. 

Cost restrictions. Cost restrictions are on their way out because 
of the fluctuations in construction costs from year to year. 

Racial covenants. There was some feeling on the part of two 
subdividers that plan approval provided a kind of substitute for the 
recently outlawed racial covenants. Such statements imply a repre- 
hensible willingness on the part of certain subdividers to act on pro- 
posed plans with pure arbitrariness. It is, however, inconceivable 
that such action, if challenged, could stand up in court. One would 





(1954 URBAN LAND INSTITUTE, COMMUNITY BUILDERS HANDBOOK 107 
4). 
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expect a court to strike down an architectural control provision 
devoid of any standards on the ground of vagueness. In cases where 
the control provision embodied certain objective standards (for in- 
stance, harmony with the existing structures), courts would require 
a refusal to be in good faith and based on reasonable grounds. 
It is difficult to see, therefore, on what pretext, for example, a 
“ranchland” subdivider could reject plans for a proposed ranch- 
house if they provided for the inevitable picture window, the three- 
foot overhang and the colorfully designed garage door. 

As to enforcement of private restrictions, there seems to be a con- 
sensus among the subdividers that they have an obligation, as de- 
velopers or as just fellow residents of the area, to see that violations 
are prevented or eliminated. In reference to possible future viola- 
tions, as well as actual past violations, their preferred course of ac- 
tion seems to be characterized by informal (discussion with the 
violator, community pressure) rather than formal (court) action.” 

Two subdividers told of a working arrangement they had with 
the local building inspector under which the latter would not issue 
a building permit unless the plans were approved by the subdivider. 
Of course, whether this is a function of a building inspector is quite 
another (and somewhat doubtful) matter and he probably could 
be compelled to issue a permit if no provision of the building code 
were violated. Nevertheless, this arrangement seems to be effective 
in preventing violations of private restrictions. 

Also on this point, three building inspectors in the study area 
were interviewed. Their answers indicated a readiness to cooperate 
with subdividers in varying degrees. Such cooperation, in every 
case, appears to be above and beyond their official duties. The build- 
ing inspector for one of the towns told that he usually got a set of 
private restrictions for the subdivisions in his town and that he 
would not issue a building permit until the subdivider approved the 
plans (if such approval were required by the set of private restric- 
tions) or until the plans otherwise complied with the private re- 
strictions. A case has not arisen, according to this official, where 
an owner has insisted on a building permit even though he is in 
violation of a subdivision restriction but not in violation of any 
zoning ordinance or any provision of the building code. He said 
that if the set of private restrictions had no architectural design pro- 
visions, he did not worry about the design. The building inspector 
of a neighboring town likewise obtains a copy of the applicable 
private restrictions and, as a rule, points out violations to the appli- 





* See note 32 infra. 
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cants for permit. In approving plans, he looks at the aesthetic value 
of the proposed structure “up to a point.” He feels that he can go 
only as far in controlling the appearance of buildings as trying, for 
instance, to discourage contemporary or two-story buildings in an 
area restricted to ranch houses. Thus he never attempts to enforce 
a private restriction unless the same is also a public restriction; and 
then he is really enforcing the later. A building inspector of an in- 
corporated community in the area had also encountered requests 
to have permits withheld until approval required by private re- 
strictions was obtained. It is a custom of his office to hold up the 
issuance of building permits in those cases, but the inspector thought 
that they could be forced to grant the permit if all public require- 
ments had been met. He does not get copies of private restrictions 
and, in approving the plans, looks at the structural aspects only. 

Considering the enforcement difficulties under any private zoning 
scheme, which are primarily due to the inertia of subdivision resi- 
dents” and to the reluctance of subdividers to go beyond friendly 
persuasion,” any help volunteered by public officials which does 
not overstep the bounds of propriety should be appreciated. 

An interview was also obtained from a female member of a seven- 
member village building board. According to her, the practice 
of the board is to meet twice a month; a quorum is necessary to act 
on a plan and a majority (i.e., at least three members), of the 
quorum must vote for its approval to have the plan accepted. The 
board looks at the situation of the house in relation to the surround- 
ing residences; a certain setback is required and the grade elevation 
is considered. Prior to the meeting the two female members inspect 
the applicant’s lot as well as note the types of dwellings in the neigh- 
borhood. The board then proceeds to determine whether the pro- 
posed house fits into the surroundings. Since this village is sufficient- 
ly small, the rest of the board members have a fairly good idea of the 
appearance of the lot and neighborhood from their personal knowl- 
edge, and so they are not compelled to rely exclusively on a report 
based on feminine taste. The board requires a minimum of 20,000 
cubic feet of living area, a 50 foot minimum setback (from front lot 
line), a 20 foot minimum sideyard and a 25 foot minimum rear 
yard.” The board also consults the private restrictions for the partic- 





*See pp. 631-35 infra. 
*See p. 626 supra. 
® These requirements are somewhat stiffer than the corresponding average 
figures contained in private restrictions in the entire study area: 
Dwelling size 18,150 cu. ft. 
Setback 50 ft. 
Side and rear yards 15 ft. 
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ular subdivision and points out violations to the applicant. Al- 
though no definite statement as to the board’s policy in respect to 
withholding the official approval in those cases was elicited, never- 
theless this may well be counted as another case where official assist- 
ance is not denied to private zoners. The owner is never allowed 
to move into his home without an occupancy permit. This is to pre- 
vent unfinished dwellings from being used as residences — an end 
commonly sought by private restrictions. Certain other requirements 
of the board seem to overly restrict the owner’s personal judgment 
and choice. For example, the board specifies the color of stone or 
brick, the color and type of roof and, if it is a frame house, the color 
of the woodwork. In view of the fact that for many lot owners, es- 
pecially the younger ones, the planning of their prospective homes 
may be a source of great satisfaction, the above described practice 
appears to be unnecessarily harsh. The requirements should be put 
into a negative form. Certain unacceptable materials, shapes, or 
colors should be enumerated, leaving the actual choices te the in- 
dividual. The building inspector actually enforces the board’s 
determinations, granting no building permits without approval by 
the board. The board does, however, attempt to check on the 
houses after they have been erected. The interviewee cited two in- 
stances of noncompliance, both were after the building permit had 
been issued. In both cases the board achieved compliance with its 
will; in one of them this involved destruction of a partially built 
home to eliminate a minimum setback violation. 

A concise description of the operations of the private counterpart 
of the village building board was given by a member of an archi- 
tectural control committee. This was a committee for a large sub- 
division. The interviewee had been appointed, along with the other 
members of the committee by the subdivider, a corporation. There 
was nothing in writing to evidence these appointments. When a new 
lot owner moves into the subdivision, he is supposed to submit his 
plans and, presumably, the specifications to the committee for its 
approval, pursuant to the restriction which reads: “All plans must 
be approved by the subdivider or its assigns.” The interviewee 
stated that the committee was supposed to approve only the design 
of the dwelling and not its location. The committee does, however, 
check the dwelling size. According to the member interviewed, they 
have no trouble on this account, as practically everyone exceeds the 
minimum ground floor area of 832 square feet by better than 50 per- 
cent. This observation points to the fact that the minima, which 
have been set in order to assure a desirable development, may be so 
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inadequate as to defeat their purpose. Suppose the majority of resi- 
dents in a given subdivision, moved by self-generated enthusiasm, 
erect on their lots fine large houses, double the minimum size. At 
the same time others dot the neighborhood with satisfactorily design- 
ed, but small dwellings barely meeting the minimum size. As a con- 
sequence, the harmony and the value of the properties may be 
seriously damaged. 

Although there is no recorded restriction on the point, there 
is some sort of verbal understanding, in the subdivision in question, 
that if a house is situated in a wooded portion of the subdivision 
in question, it has to have some brick, stone or masonry on it. The 
committee checks whether this unwritten rule is abided by. The 
interviewer was left in the dark as to what the subdivider would 
do in case the rule were disregarded. The interviewee was not able 
to recall any examples of flagrant violations, but told of a case in 
which a resident built two similar houses, only one of which had 
been committee approved. This was a technical violation, assuming 
that the architectural control provision is valid, but the interviewee 
conceded that he “wouldn’t raise the issue.” 

In comparison with the public bodies, this architectural control 
committee could boast of no fighting spirit. Its contribution to the 
enforcement effort would thus be small indeed. If this be a repre- 
sentative control committee, we are faced with dependence for en- 
forcement of restrictive covenants on hesitant subdividers, reluctant 
homeowners, and irresolute neighborhood committees. 


PRIVATE ZONING AS SEEN BY SUBDIVISION RESIDENTS 


A good portion of the field work was devoted to interviewing sub- 
division residents.“ With a view to a further use of the answers in 
statistical tabulations, short objective (“yes,” “no,” “don’t know”) 
rather than lengthy narrative responses were sought. This method, 
while it considerably facilitated the subsequent evaluation of the 
data, may have brought about a degree of unreliability. 

The interviews attempted to explore the following areas: (1) The 
resident’s employment and the circumstances under which he had 
acquired his home; (2) knowledge of private restrictions on the 
interviewee’s property and on the subdivision as a whole; (3) knowl- 
edge of public zoning restrictions on the interviewee’s lot and sub- 
division; (4) if interviewee’s property is situated on the perimeter 
of the subdivision, knowledge of restrictions, both private and pub- 
lic, on the adjoining land; (5) how the interviewee came to know 





* A fairly even split was obtained between husbands and wives. 
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the private restrictions imposed upon his land; (6) reliance on the 
presence of private restrictions in making the purchase; (7) approval 
of building plans; (8) violations of private restrictions, past, present 
and future, and the action that the interviewee has taken or would 
take, or who, in the interviewee’s opinion, would take action; (9) 
attempted waivers and changes; (10) general opinion on private 
restrictions and suggestions for improvements. 

Without trying, at this moment, to point out the limitations of 
the method used and without attempting to show that different 
conclusions might have been drawn from the interview materials, 
a mere count of the answers recorded causes one to make the fol- 
lowing observations. 

Most of the residents who worked had their jobs in Milwaukee. 
All 223 interviewees, save one, owned their homes. The majority 
bought the lot and then built the dwelling. This points to the fact 
that subdividers in the study area have not employed “mass build- 
ing” techniques but, on the contrary, have depended on a market 
among people who prefer, insofar as the various restrictions permit, 
to design and build their homes according to their own taste. Pre- 
cisely for this reason, architectural control provisions acquire addi- 
tional importance in the hands of the forward looking subdivider, 
lest the development in his subdivision be allowed to get out of 
hand. 

About three-fourths of the residents gave correct answers concern- 
ing the presence of selected common private restrictions on their 
lots and subdivisions. Exceptions to this general statement are two: 
many residents were misinformed as to whether or not there was 
a minimum dwelling size restriction and also whether or not their 
house was subject to a minimum cost restriction. 

In response to questions about the presence of some common pub- 
lic zoning restrictions, “don’t know” answers were most numerous. 

People who lived on the perimeter of a subdivision admittedly 
knew less about both private and public restrcitions on the land 
outside their subdivision than they could tell about those on other 
lots within their subdivision. In most instances, the “don’t know” 
answers were more numerous than either the “yes” or “no” answers 
and in several cases the former outnumbered the total of the latter. 
Several interviewees confessed frankly that they thought the adjacent 
land was a piece of the same subdivision. 

The most frequently mentioned way of finding out about the 
private restrictions was through an abstract or title insurance policy. 
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Where an oral explanation had been received, it had been usually 
given by the subdivider, not by the attorney. 

The great majority of residents asserted that they would not have 
bought the property in the absence of private restrictions. The 
emphasis on this was greater in subdivisions having higher assessed 
violation. 

As for plan approval by a subdivider or an architectural control 
committee, in many cases where plans had to be submitted for such 
approval this had not been done. More residents had the notion that 
their plans had to be approved by the municipal authorities than by 
their subdivider or some private committee. 

If confronted with minor violations of private restrictions, the 
great majority of subdivision residents would take no action. If 
there were a violation of a serious nature, we found that the residents 
would not turn to the subdivider; generally they said they would 
look first to the local municipal authorities for enforcement and next 
to the courts. A sizable number of interviewees said they would dis- 
cuss the case of violation with the offender first." It may be signifi- 
cant to note that most of those who would take court action would 
do so in conjunction with their neighbors. Quite inevitably, there 
were persons who said they would act with determination if con- 
fronted by a violation, but who had taken no action when a violation 
had occurred in the past. Furthermore, if the violator were a non- 
neighbor, more residents would act only in conjunction with their 
neighbors than if the violator were a neighbor, in which case they 
would be more disposed to act independently, if necessary. 

Virtually no one had heard of any amendments or waivers of 
private restrictions. Most of those interviewed thought the idea 
of private restrictions a “good” one, and most of them thought that 
the sets of private restrictions imposed upon their lots and sub- 
divisions to be “good” ones. 

Since one of the announced purposes of this study is to get some 
idea of the understanding and awareness of subdivision residents 
of the restrictions imposed upon their properties, it becomes im- 
portant to inquire into the significance of the findings that (a) 
most interviewees gave correct answers to the questions concerning 
the presence of specific private restrictions on their lots and sub- 





“ An earlier study involving the use of private restrictions in Wisconsin 
summer colonies showed that private restrictions were enforced primarily by 
voluntary compliance er by the social force of neighborhood opinion. Litigation 
od _ threat of legal action are rare. See Note, 1950 Wis. L. REV. 709, 
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divisions and that (b) “don’t know” was the prevalent reply to ques- 
tions about the presence of the same type of restrictions imposed by 
local zoning ordinances. Does this mean that they were fairly well 
informed with respect to private restrictions but deplorably ignorant 
of public restrictions affecting their real estate? Probably not. In 
response to the question, “Do you know of any building restrictions 
on your lot,” there was but a handful of “no” answers. Those who 
were “in the know” were then asked to answer a line of further 
questions, such as: “Is your lot restricted for residential use only”; 
“Does it have a setback restriction,” etc. At this point, a disturbingly 
high number of interviewees came up with the wrong answer. A 
common situation would be this: A question as to the presence 
of a specific restriction is put to each of the 70 residents of a sub- 
division; 45 interviewees answer “yes, we do have this particular 
restriction,” 15 say “no, we don’t,” and 10 honestly admit their lack 
of knowledge. It would be a risky business, indeed, to say that 
better than 64 percent of the people interviewed were aware of the 
particular restriction, as the 15 negative and, in the case, incorrect 
answers, point to the fact that a substantial number of the residents 
denied their lack of knowledge and tried their luck at guessing. 
The laws of probability make one suppose that the 15 wrong guesses 
were matched by about the same number of right guesses. Thus 
we may say, with some assurance, that only 30 out of 70, or less - 
than 43 percent, of the residents knew of the particular restriction. 
The above figure may have to be revised downward. The specific 
restrictions about which the residents were questioned were these: 
Land use, type of dwelling, minimum lot size, minimum cost, mini- 
mum dwelling size, setback, sideyard, and rear yard. Undoubtedly, 
all of these restrictions, save perhaps the cost and dwelling size 
restrictions, produce certain characteristics in the area readily ap- 
parent not only to the residents thereof but even to uninitiated 
outsiders. Certainly, the interviewees were somewhat better at 
knowing that the area was residential, had single family homes, 
built on lots that could not be too small and had certain setback, 
sideyard and rear yard requirements, than they were at hitting on 
the right answer when questioned about minimum house size and 
minimum cost restrictions. The following table illustrates this 


point. 
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Table V Subdivisions Residents’ Knowledge of Private 
Restrictions — Results of 37 Interviews Conducted in 
a Medium Size (46 Lots) Subdivision 


Types of Restrictions About the 
Presence of Which Residents N Answers 


Were Questioned. Yes ° Don't Know 
Land Use (i.e. residential use only) 35 1 
Type of Dwelling 31 2 4 
Minimum Cost of Dwelling 1717 3 
Minimum Size of Dwelling = 3 
Minimum Size of Lot 34 1 2 
Setback 33 3 1 
Sideyard 30 3 4 
Rear yard (not asked) 


Note: The italicized figures represent the correct answers. 


In the above example the interviewees made an exceedingly poor 
showing in their answers to the two “not so obvious” questions. 
In addition, they were off on the sideyard restriction. We can only 
conjecture as to what made them guess the way they did. Did the 
manner in which the buildings were spaced suggest sideyard restric- 
tion? Did the inflection of the interviewer's voice or the sequence 
of questions mislead them? Whatever the reason, the value of the 
numerical data has been so impaired by the aforesaid observations 
that their use as a basis for any statement to the effect that sub- 
division residents are “fairly well-informed” on the restrictions that 
apply to their subdivisions, would be utterly irresponsible. 

Next, we shall proceed to investigate whether the numerical data 
obtained might bear out a conclusion that subdivision residents are 
less well-informed about the public zoning restrictions. It has been 
pointed out before that when interrogated about the presence of 
specific public restrictions on their lots and subdivisions most peo- 
ple admitted their ignorance.” Since the preceding paragraph has 
demonstrated that subdivision residents have no measurable trust- 
worthy knowledge of the specific private restrictions on their lots 
and subdivisions, one would do a small service by saying that they 
were even less acquainted with the corresponding public zoning 
restrictions on their properties. Ignorance is evident in either case. 
But how should one read their pertinaciousness in saying “yes” when 
they should have said “don’t know” in the first instance, and the 
open admission of unfamiliarity in the second? For one, their later 
modesty might be interpreted as just a laymen’s reaction to questions 





*See pp. 630-32 supra. 
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seeking to elicit their comments on the intricacies of law. Or, it 
might mean that the interviewees were taken by surprise, so to 
speak. It would not be unreasonable to suppose that after the 
interviewees had answered, or guessed, the first battery of questions 
concerning “building restrictions” on their lots and subdivisions, 
they felt that the subject had been exhaused and were thus astound- 
ed to hear of another species of restrictions, namely, public zoning 
restrictions. For reasons well understandable, the interviewer could 
not have been expected to give every time an adequate introductory 
lecture on the similarities and dissimilarities of private and public 
restrictions. Such pre-interview exhortations are by nature not only 
time-consuming but also apt to extricate the “right” answers from 
persons under fire. A few of the people confessed that they could 
not tell a private restriction from a public restriction. Besides these 
frank statements and the hypothesis just described, there are other 
elements in the data collected which point to the possibility that 
subdivision residents are not especially well-versed in this area. 
The inability of people to make such basic distinctions may prevent 
them from understanding the potentialities and limitations of either 
of the two systems of land use controls and thus make intelligent pop- 
ular support for public action or for any community movement 
in this field highly improbable. 

The survey disclosed a feeling among subdivision residents that 
the municipal authorities would enforce any and all restrictions 
to which their lots and subdivisions were subjected. With respect 
to steps taken in cases of past violations and steps that the residents 
would take in cases of future violations, the overwhelming majority 
of those preferring action over passivity said they had turned or 
would turn to the municipal authorities for enforcement. 

Interviews with municipal officers on this point further under- 
score the tendency on the part of subdivision residents to expect 
help from municipal authorities. A town attorney stated that in the 
usual case of a reported violation, the informant is not able to tell 
whether a private or public restriction is involved. He or the town 
clerk advises the caller that they do not enforce private restrictions. 
In the past, however, no one had ever called and specifically de- 
manded that a private restriction be enforced. Another town at- 
torney said that there had been a number of controversies over 
private restrictions brought before him, but that he had always told 
the complainants they would have to contact their own attorneys. 
A village attorney in the study area also had received requests to 
enforce private restrictions but had consistently told the residents 
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that his office would not undertake te do that. On numerous 
occasions (about 50 calls in two to three years), a city clerk had been 
requested to enforce private restrictions, but had refused to take 
action, unless, of course, the violation of the private restriction was 
also an offense under the applicable zoning ordinances. He had also 
received applications for permission to deviate from private restric- 
tions. Finally, a village clerk told the interviewer that although 
he had not received any requests to enforce private restrictions, 
he was sure that the village had the power to compel compliance. 
This only indicates that even some municipal officers may not 
be very familiar with this business of land use controls. 

One is left with the impression that subdivision residents con- 
demn violations of the various restrictions (as demonstrated by their 
willingness to act upon future violations), but that they are seldom 
moved to the point where they actually get out and do something 
about them (as demonstrated by their inertia in cases of violations 
in the past). At any rate, the violation obviously must be of a painful 
variety. In such an instance, resolute, spontaneous group action is 
not an impossibility, as evidenced in early 1955 by an occurrence 
in the Town of New Berlin. In that case, an adjoining landowner, 
not in the subdivision, dammed up a creek which flowed through 
his property and which also was adjacent to the subdivision. The 
dam caused water to back up in the creek, resulting in flooding of 
public streets and portions of the subdivision. After some legal 
skirmishing between the power-minded landowner, the municipal 
authorities, and the subdivision residents, the latter, many of whose 
basements contained water, took the law into their own hands, in 
the form of picks and shovels and dug out the obstruction. The dam 
has not been restored. 

A misunderstanding of the functions and of the respective 
provinces of private and public restrictions was also evident in con- 
nection with the architectural design approval. To reiterate what 
has been said before, more interviewees were of the opinion that 
their plans, in all respects, had to be approved by the local author- 
ities only. 

These finding ought to be a warning to proceed with caution in 
the interpretation of the remaining data and take the “obvious” with 
some suspicion. Thus it was found, by a simple count of answers, 
that nearly all residents said they would not have bought the real 
estate without private restrictions. Since, however, the residents 
have displayed their lack of understanding of private and public 
restrictions, we cannot say that they really meant what they were 
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saying. What they perhaps were trying to say was that they wanted 
to live in a regulated neighborhood (i.e. in one subject to certain 
restrictions), lest anyone of them wound up with his ranch house 
squeezed in between a bar next door and a trailer park across the 
street. For the same reason, one should not give too much weight 
to the widely proclaimed judgment that the restrictions are “good.” 
This sounds too much like an answer very commonly given by per- 
sons who have never thought about the problem. 


CONCLUSION 


We found the restrictive covenant in frequent use in the rapidly 
urbanizing area which we studied, particularly in medium and 
large sized subdivisions. The coming of zoning has not lessened 
the extent to which land developers use “private zoning.” Loose 


language-characterizesmany-restrictions bur there is some—trgiren- 


ing up-trdraftsmransittp targely because of the presence of ¥.H.A. 
and V-A-irthemorragage tiistrance and guarantee field. Foothardy 
attempts to impose restrictions in the form of conveyances on Con- 
dition With right of reverter Rave virtually disappeared, as Mave 
racial restrictions. Controls on the exterior design of homes are 
increasing. Administration of these private restrictions is apt to be 
retained by the subdivider in his own hands but even they hesitate 


to demand strict compliance. There is_interesting, informa] co- 


operation by some public Officials in the task of policing. Home- 
owners ale typically quite ignorant about the nature and meaning 
of the private restrictions. As a rule, they can be depended upon 
to move to enforce restrictions only in cases of proposed, or actual, 
major violations. Land developers are, in the main, trying to ar- 
rama cs NNT Pabarictbe will not run in perpetuity, as, for example, 
in giving subdivision residents a chance to take another look after 
a specified number of years. In general, there exists a challenge 
to Tawyers to improve the language Of restrictive covenants drawing 
upon Interpretative experiences in the public zoning field. More 
will be said about this in the second part of this study whith will 
focus on drafting problems. 


APPENDIX 
METHODS 



























































The study was conducted in three phases: (1) Examination of 
land records in Waukesha County and tabulation of the basic data; 
(2) interviews with local officials, subdividers and subdivision resi- 
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dents in the study area; and (3) evaluation and interpretation of the 
data collected. 


EXAMINATION OF LAND RECORDS 


Private restrictions may be evidenced in three forms: (a) on face 
of the plat; (b) in a separate document; or (c) in warranty deed 
of the lot conveyed, or of some other lot. 

To assure discovery of all restrictions recorded in whatever form, 
the record search in turn consisted of several distinct steps: 

1. A check was made of all the plats recorded in Waukesha Coun- 
ty on or after August 1, 1938, noting any restrictive covenants writ- 
ten on the face of the plat. 

2. A check was made of the tract index to pick up any restrictions 
not included on the plats. An effort was made to discover restric- 
tions recorded in separate documents by examining record entries 
common to most lots in the subdivision. When such a separate 
document could not be located covering the subdivision, a warranty 
deed of a lot in that subdivision was selected at random and scanned 
for restrictions. 

3. A check was made of the tract index in order to obtain informa- 
tion on restrictions that might have been placed on the land before 
it was platted. This was done only in cases of subdivisions for which 
no restrictions had previously been found. 

4. A check was made of the journal kept by the Register of Deeds. 
This gave a chronological list of restrictions, amendments, waivers, 
discharges and releases, which was then compared with the list 
previously compiled and any restrictions not on the previous list 
were added. 

Throughout this part of phase one, Miss Marie L. Lattner, 
Register of Deeds for Waukesha County, and Mr. William L. Nelson, 
Waukesha County Planner, rendered invaluable assistance. 

Next, a list of all restricted subdivisions was compiled. A micro- 
film of the documents containing their restrictions was furnished by 
the courtesy of Will Woesner Abstract Company, Waukesha, Wis- 
consin. 


INTERVIEWS 


A number of municipal officers were interviewed: (1) Three build- 





“In addition to the restrictions actually spelled out, the Register of Deeds 
in most cases had indicated on the face of the plat the volume and page where 
any restrictions pertaining to the subdivision could be found. Of course, this 
is merely an office convenience and has no legal effect. In some cases restrictions 
were later found which had not been so noted. 
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ing inspectors (to find out how they look at plans, whether they 
get requests to enforce private rsetrictions and whether they do en- 
force such restrictions); (2) two municipal clerks (to see whether 
or not they receive any requests to enforce private restrictions); (3) 
two municipal attorneys (to get an answer to the same question 
concerning enforcement); (4) two municipal assessors (to determine 
how, if at all, assessment value is affected by surrounding homes). 

In addition, a member of a village building board and a member 
of F.H.A. staff were interviewed. 

Eight subdividers also were interviewed. They were either pro- 
fessionals who had done a fairly extensive amount of developing 
in Waukesha County or nonprofessionals, characteristically with 
but a single venture completed. 

In the interviews with subdividers, an attempt was made to cover 
the following points: 

1. Factors weighed by subdividers in the process of choosing private 
restrictions; 

2. Whether a subdivider restricts all of his subdivisions; if not, 
what determines his choice; 

3. How the restrictions vary with the size of lots, the number of lots 
in the subdivision, the location of the subdivision in the county 
and the cost of the home expected to be placed on the lot; 

4. Whether a subdivider restricts the whole area at once, even if 
it is not to be developed at that time; 

5. Opinion of subdividers on the impact of public controls on 
private zoning; 

6. Part played by subdividers in the enforcement of private restric- 
tions; 

7. Whether a subdivider uses an architectural control committee 
and, if so, how it is selected and how it operates; 

8. Reasons for choosing a particular method for putting restrictions 
on record; 

9. Procedure for notifying buyers of the existence of restrictions; 

10. Opinion of subdividers on the reliance placed by buyers on the 
presence of restrictions. 

A member of the architectural control committee of a subdivision 
in the Town of New Berlin was also interviewed. 

A substantial portion of the second phase was devoted to in- 
terviews with subdivision residents. A total of 223 interviews were 
made of individuals residing in the six subdivisions comprising the 
sample. From the very outset, it was desired to limit the size of the 
sample to 6 subdivisions, since the time available did not permit 
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inclusion of a greater number. Only subdivisions restricted in sepa- 
rate documents were considered for the final sample. This was 
necessitated by the fact that, in cases of restrictions on plats or in 
warranty deeds, it could not be determined with certainty whether 
the restrictions were the same for all lots in the subdivision without 
checking each lot in the subdivision. 

The following considerations entered into the selection of the 
sample of six: 

1. Date the plat had been recorded (some old and some new sub- 
divisions were included); 

2. Number of lots in subdivision (representation of various sizes 
was desired); 

3. Quality of restrictions imposed (subjectively classified as good 
or poor on the basis of coverage and draftsmanship; both kinds 
were to be represented in the sample); 

4. Presence of architectural control provisions (it was desired that 
some of the subdivisions have an architectural control provision 
and that some not); 

5. Assessed valuation (a rough estimate of the assessed valuation 
for the various subdivisions was obtained from the office of the 
County Treasurer; subdivisions of both high and low valuation 
were included in the sample). 

A form questionnaire was prepared, pre-tested and then used in 
interviewing the residents. Pursuant to the advice of Mr. Arthur 
J. Walrath of the United States Department of Agriculture and his 
associates, the questionnaire was designed to seek answers to specific 
questions rather than to bring forth free narrative. Interviews were 
sought at all homes in every one of the six subdivisions and the in- 
terviewer attempted to split the interviews about equally between 
husbands and wives. In only two instances was an interview flatly 
denied. In ten instances an interview could not be arranged despite 
repeated efforts. 


EVALUATION AND INTERPRETATION OF DATA 


A considerable period of time elapsed while the raw data were 
being sifted and tabulated. Imperfections, without trying to name 
them all, were noted in: (1) Selection of the various samples; (2) 
design of questions and form questionnaire; and (3) balancing the 
emphasis among the various aspects of the study (Thus, for instance, 
while the best part of the time in field was spent on interviewing 
subdivision residents, reliability and significance of the information 
so obtained was disproportionately low.). 
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It is planned to report the results of this study in two articles. 
The present one attempts to set forth the findings as to the general 
prevalence of private restrictions, subdividing techniques and 
opinions of subdividers about private zoning, methods of imposing 
private restrictions, relationship between private and public restric- 
tions, views of public officials having contact with the process 
of private zoning, and the understanding and awareness of sub- 
division residents of the restrictions imposed upon their properties. 
The forthcoming article will be devoted exclusively to the descrip- 
tion and analysis of the contents and quality of private restrictions 
actually used and will conclude with some recommendations for 
posible improvements in private zoning. This article does, however, 
anticipate the forthcoming report to some extent by giving a very 
brief summary of the types and uses of private restrictions in order 
to enable the reader to follow the present discussion with greater 


ease. 











Notes 


MARKETABILITY OF TITLE: VIOLATION OF BUILDING 
CODE AS AN ENCUMBRANCE-The effect of public land use 
controls on marketability of title was the topic of recent comment 
in the 1958 Wisconsin Law Review.’ Shortly after its publication, 
the Wisconsin Supreme Court rendered a decision dealing with one 
aspect of the problem covered by the comment. That decision was 
Brunke v. Pharo,’ and an analysis of it is the subject of this Note. 

Plaintiffs, purchasers of real estate, appealed to the Supreme 
Court of Wisconsin from a lower court judgment dismissing their 
complaint. The complaint alleged that on August 25, 1955, defend- 
ant conveyed an apartment building to plaintiffs and that by the 
terms of the deed the premises were to be conveyed “free and clear 
from all incumbrances.’* The complaint went on to allege that 
at the time of conveyance there existed against the building six 
violations of orders promulgated by the Industrial Commission 
of Wisconsin.‘ It was further alleged that on August 18, 1955, 
a week prior to the date for closing, the commission had issued 
a certificate of inspection concerning the apartment building.’ The 
certificate, which was incorporated by reference into the complaint, 
stated that an inspection of the building had been made on August 
18, 1955, and that at the inspection the violations were pointed out 
to a tenant.® It requested that the orders be complied with by De- 
cember 1, 1955. The certificate required the following corrections: 
(1) That two separate exits be provided for each apartment; (2) that 
the back porches be rebuilt or repaired; (3) that a one hour, fire 
resistive enclosure for the furnace and fuel supply be provided; (4) 
that a handrail for the basement stairs be provided; (5) that a com- 
petent electrician check the wiring and have it comply with the 
state electrical code; and, (6) that all hot air ducts and cold air 
return ducts be completely lined with metal.’ The plaintiffs alleged 
that the violations constituted encumbrances and were a breach 
of the defendant’s warranty and demanded damages of $2,073.32 





*Comment, 1958 Wis. L. REV. 128. 

?3 Wis.2d 628, 89 N.W.2d 221 (1958). 

* Appendix to Brief for Appellants, p. 104, Brunke v. Pharo, 3 Wis.2d 
628, 89 N.W.2d 221 (1958). 

“Id. at 104-05. For a discussion of the nature of Wisconsin’s building code, 
see Habermann & Hofeldt, The Wisconsin State Building Code, 1947 Wis. L. 
REV. 372. 

5 Id. at 105. 

*Id. at 109. 

* Ibid. 
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as reimbursement for extinguishing the violations.* Defendant 
demurred to the complaint and the circuit court sustained the 
demurrer with leave to amend the complaint. When plaintiffs 
failed to amend, the court entered its judgment dismissing the 
complaint.” The Wisconsin Supreme Court held that the complaint 
did state a cause of action and that the conditions stated therein 
constituted encumbrances.” 

The Brunke decision serves to clarify the position of Wisconsin 
on the question of whether violations of land use restrictions im- 
posed by public authority are encumbrances on title. The dis- 
cussion which follows will attempt first, to determine what the 
decision actually held; second, to analyse the rationale used by the 
court as compared with views of courts in other jurisdictions; and, 
third, to comment briefly on the effect of the decision on present 
and further Wisconsin law. 

A reading of the complaint and of the court’s opinion suggests 
three possible alternatives as to what the court held. These are: 
(1) A violation of a building code is an “encumbrance” within the 
meaning of that term in a deed or contract to purchase; or, (2) a 
building code violation of which the vendor has notice is an “en- 
cumbrance” within the meaning of that term in a deed or contract 
to purchase; or, (3) a violation of a building code is an “encum- 
brance” when administrative action has begun with relation to the 
violation, even though the vendor did not know of the violation 
when he warranted marketable title free of all encumbrances. 

The language of the complaint and more particularly the language 
of the opinion indicate that the third alternative is the correct one. 
Since the case came up on demurrer, the allegations in the com- 
plaint were the only facts upon which the court could base its 
decision. Significantly, nowhere in the complaint was it alleged 
that the vendor had actual notice of the violations at any time be- 





SId. at 104-05. 

® The trial court based its decision on two points: (1) Since the defects 
were in the physical condition of the property, it must be assumed that the 
purchasers took account of them in agreeing on a price; and, (2) the purchas- 
ers are presumed to know the law which required that the building should 
comply with certain structural standards. Appendix to Brief for Appellants, 
pp. 101-03, Brunke v. Pharo, 3 Wis.2d 628, 89 N.W.2d 221 (1958). Asa 
basis for its second reason, the court cited Miller v. Milwaukee Odd Fellows 
Temple, 206 Wis. 547, 240 N.W. 193 (1932) and other Wisconsin cases 
which held that zoning ordinances were not encumbrances as that term is 
used in a contract to convey real estate. The court made no distinction between 
those cases and this one, where the property was in violation of the building 


code. 
” Brunke v. Pharo, 3 Wis.2d 628, 89 N.W.2d 221 (1958). 
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fore the delivery of the deed.” The only possible implication of 
actual notice to the vendor was the allegation that the certificate 
of inspection was issued on August 18, 1955. Possibly it could 
be assumed from the word “issued” that the vendor actually received 
the certificate. This assumption, however, was not made by the 
court. “Issuance’™” of the certificate was treated as meaning adminis- 
trative action by the Industrial Commission, not communication 
to the vendor. In giving the complaint the “appropriate liberal 
construction,” the court stated: “. . . prior to the conveyance, a 
representative of the commission had inspected the premises and 
the commission had determined, administratively, that the violations 
existed.”” Since this was the point where the court was construing 
the words of the complaint, it was the logical place for it to make 
the assumption that the vendor had received notice of the violations 
prior to the conveyance. Yet, the court said nothing about notice 
to the vendor. On the contrary, it again emphasized what the com- 
mission had done. This emphasis was still only budding into a rule 
of law as the court continued, saying, “The issuance by the com- 
mission of its certificate demonstrated that official action to compel 
alteration was imminent.”“ The emphasis finally blossomed into 
a rule when the court, in distinguishing two cases which held that 
violations of building codes were not encumbrances, asserted: 


The situation seems somewhat different where official action 
has been taken before the conveyance so that enforcement 
action is imminent when the deed is delivered. 

Plaintiffs alleged not only that violations existed, but also 
alleged the issuance of a certificate of inspection by the com- 
mission prior to the conveyance. We now decide only that a 
violation of this type of regulation with respect to which the 
agency charged with enforcement has begun to take official 
action isan encumbrance. (Emphasis supplied.)* 


Unfortunately the court did not make explicit exactly how much 
official action is necessary to constitute an encumbrance. For ex- 
ample, would it have been an encumbrance in this case if the com- 
mission had only inspected prior to the day of closing and had not 
issued a certificate of inspection? 

The rationale for the decision aids somewhat in answering the 
above question, but leaves certain aspects of the problem unanswer- 





™ Appendix to Brief for Appellants, pp. 103-05, Brunke v. Pharo, 3 
Wis.2d 628, 89 N.W.2d 221 (1958). 

* Brunke v. Pharo, 3 Wis.2d 628, 631, 89 N.W.2d 221, 223 (1958). 

* Id. at 630, 89 N.W.2d at 222. 

* Ibid. 

* Id. at 631, 89 N.W.2d at 223. 
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ed. The apparent basis for the holding was that to force the pur- 
chasers to take the property would be, in effect, to force them to buy 
a law suit. The court pointed out that each day during which 
a violation of the building code existed was a separate violation 
and that the fine for each offense was a minimum of $10.00 and 
a maximum of $100.00." It then went on to say: 


Thus plaintiffs, upon accepting the conveyance and continu- 
ing the particular use for which the structure was presumably 
datigned or adapted immediately became violators of the law. 
There was not a mere possibility that they might be compelled 
to alter the structure so as to effect compliance and escape pay- 
ment of forfeitures. The issuance by the commission of its certi- 
ficate demonstrated that official action to compel alteration 
was imminent.” 


This reasoning was borrowed by the court from that used by three 
jurisdictions in holding that violations of zoning ordinances are 
not encumbrances on title.” The earliest case which so held and 
upon which the other two are based is Moyer v. De Vincentis Constr. 
Co.,” where the court said: 


The title was not marketable, not because of an existing zoning 
ordinance, but because a building had been constructed upon 
the lot in violation of that ordinance. One is not compelled to 
purchase under an agreement for sale of real estate where 
there is a reasonable doubt as to title or where the title is in 
such condition that the purchaser will be exposed to litiga- 
tion.” 
The Pennsylvania court then compared the violation of the set 
back ordinance to an encroachment situation, which is generally 
considered to be an encumbrance regardless of whether litigation 
is pending, the theory being in that case that the vendee might 
become involved in litigation to protect his right to maintain the 
building in the encroaching position. At this point, one could 
rightfully ask: Since the zoning cases held that a violation of zoning 
ordinance is in itself sufficient to constitute an encumbrance because 
of the posible future threat of litigation to the purchaser, why did 





* Id. at 630, 89 N.W.2d at 222. 

™ Ibid. 

* The Wisconsin court cites Moyer v. De Vincentis Constr. Co., 107 Pa. 
Super. 588, 164 Atl. 111 (1933); Lohmeyer v. Bower, 170 Kan. 442, 227 
P.2d 102 (1951); Oatis v. Delcuze, 226 La. 751, 77 So.2d 28 (1954). 

* 107 Pa. Super. 588, 164 Atl. 111 (1933). 

"Id. at 592, 164 Atl. at 112. See also Annot., 57 A.L.R. 1301 (1928). 

™See Annot., 57 A.L.R. 1253, 1443-55 (1928); Annot, 47 A.L.R.2d 
331 (1956); Dunham, Effect on Title of Violations of Building Covenants 
and Zoning Ordinances, 27 ROCKY MT. L. REV. 255, 260-62 (1955). 
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not the Wisconsin court stop right there and not bother to empha- 
size the imminent nature of the official action? The answer is that 
it apparently wanted to distinguish two cases cited by the defendant 
which directly held that violations of building codes are not encum- 
brances.* These cases reasoned that if a violation of technical 
building requirements constituted an encumbrance, “every grantor 
of real estate with a building thereon constructed or altered or re- 
paired by himself would become a warrantor that the building 
complied in all respects with the building laws or ordinances in 
force in the locality.”"* No mention is made in the building code 
violation cases of the rationale found in the zoning violation de- 
cisions. Clearly the threat of litigation is similar in both instances, 
since there is not a substantial difference between the penalty pro- 
visions of a typical zoning ordinance and those of state building 
codes.“ It is questionable, therefore, whether a valid distinction can 
be made between the result in the zoning cases as compared with 
that in the building code decisions. Perhaps the difference in treat- 





* Berger v. Weinstein, 63 Pa. Super. 153 (1916); Stone v. Sexsmith, 
28 Wash.2d 947, 184 P.2d 567 (2d Dep’t 1947). See also Gnash v. Saari, 
44 Wash.2d 312, 267 P.2d 674 (2d Dep’t 1954); 21 C. J. S., Covenants 
§ 98 (1940); Comment, 1958 Wis. L. REV. 128, 134. 
* Berger v. Weinstein, 63 Pa. Super. 153, 158 (1916); Stone v. Sex- 
smith, 28 Wash.2d 947, 952, 184 P.2d 567, 570 (2d Dep’t 1947). 
“Wis. STAT. §§ 101.18 and 101.28 (1955) were involved in the 
Brunke case. Section 101.28 provided: 
“If any . . . owner, or other person shall violate any provisions of sections 
101.01 to 101.13, inclusive, of the statutes, or shall do any act prohibited 
in sections 101.01 to 101.29, inclusive, or shall fail or refuse to perform 
any duty lawfully enjoined, within the time prescribed by the commission, 
for which no penalty has been specifically provided, or shall fail, neglect 
or refuse to obey any lawful order given or made by the commission, . 
for each such violation, failure or refusal, such . . . owner or other person 
shall forfeit and pay into the state treasury a sum not less than ten dollars 
nor more than one hundred dollars for each such offense.” 
Section 101.18 provides: 
“Every day during which any person, persons, corporation or any officer, 
agent or employe thereof, shall fail to observe and comply with any order 
of the commission or to perform any duty enjoined by sections 101.01 
to 101.29, inclusive, shall constitute a separate and distinct violation of 
such order, or of said sections as the case may be.”’ 
Compare this with 2 MILWAUKEE CODE OF ORDINANCES § 12 (1957), 
which reads as follows: 

“Any person, being the owner, or controlling or managing any 
building or premises or tenant thereof, wherein or whereon there shall be 
placed, or there exists, anything in violation of any of the regulations of this 
code . . . or who shall build contrary to plans or specifications submitted to 
and approved by the inspector of buildings; or who shall omit, neglect, or 
refuse to do any act required in this code, except where special penalty is 
provided, shall be subject to a fine of not less than ten dollars ($10.00) nor 
more than two hundred dollars ($200.00), together with the cost of the 
action, and in default of payment thereof to imprisonment in the house 
of correction for a period of not less than two (2) days nor more than 
six (6) months, or until such fine and cost shall be paid; and every such 
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ment is based on the ease with which it can be determined that 
a twenty-five foot setback is required and that the particular realty 
meets that requirement, as compared with the difficulty in dis- 
covering whether the realty has a legally safe electrical system. 
Perhaps the courts are more willing to put the risk of loss in the 
former case on the vendor, feeling that zoning violations are more 
easily discoverable than building code violations and that if the 
latter were considered encumbrances, marketable title would never 
be a certainty. At any rate, since the facts in the Brunke case were 
different than those in the building code cases on the point of issu- 
ance of the certificate of inspection, the Wisconsin court did not 
have to reconcile the results in the two types of cases. It merely said: 


Both courts evidently considered the vast number of in- 
stances where violations of safety and sanitary regulations might 
exist and constitute encumbrances if they decided those cases 
otherwise. The situation seems somewhat different where 
official action has been taken before the conveyance so that en- 
forcement action is imminent when the deed is delivered.” 

The court did not discuss the New York cases on the subject, al- 
though two earlier ones were cited in defendant’s brief.” In New 
York the answer is a simple one, for the courts have made no dis- 
tinction between violations of building codes and violations of zon- 
ing ordinances — neither is an encumbrance.” For that reason, 
contract provisions in New York stipulate that it is the seller's 
responsibility to comply with “all notes or notices or violation of law 
or municipal ordinances, orders or requirements noted in or issued” 
by the various state and municipal agencies.” The difficulty in New 
York has been in determining the meaning of the term “violation” 
as it is used in various phrases in the contract provisions. Until 





person shall be deemed guilty of a separate offense for each day such 

violation . . . shall continue; provided, however, that said accumulated 

penalties recoverable in any one action shall not exceed the sum of two 

thousand dollars ($2,000.00).’ 

* Brunke v. Pharo, 3 Wis.2d 628, 631, 89 N.W.2d 221, 223 (1958). 

Kennedy v. Holl, 52 Misc. 379, 103 N.Y. Supp. 231 (Sup. Ct. 
Pag = v. Rubenstein, 117 Misc. 385, 191 N.Y. Supp. 496 (Supp. 

t. 1921). 

* See discussion in Comment, 1958 Wis. L. REV. 128, 135-38. 

* The provision in the form put out by the Title Guarantee & Trust 
Company reads in full as follows: 

“All notes or notices of violation of law or municipal ordinances, 
orders or requirements noted in or issued by the Department of Housing 
and Buildings, Fire, Labor, Health, or other state or municipal department 
having jurisdiction, against or affecting the premises shall be compiled 

with by the seller and the premises shall be conveyed free of the same, 
and this provision of the contract shall survive delivery of the deed 
hereunder.” 
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recently, the lower New York courts held that violations meant 
only those of which the vendor had been given notice. A recent case 
has thrown doubt on this construction, however, and perhaps in the 
future it will be sufficient if the violation is only noted by the 
administrative agency.” 

The Brunke case, then, has taken an intermediate position be- 
tween (1) those non-New York cases which hold that zoning viola- 
tions as such are encumbrances, and (2) those non-New York cases 
which hold that building code violations as such are not encum- 
brances. From the zoning cases, it borrowed the idea that a pur- 
chaser of realty should not be required to purchase a law suit. Yet 
it was restrained by the building code decisions from going so far 
as to say that the illegal condition without more is an encumbrance. 
The end result is similar to that toward which the lower New York 
courts are pointing in interpreting the violations clause of the New 
York purchase agreement form. Namely, a violation of a building 
code is an encumbrance when the agency charged with its enforce- 
ment has taken action prior to the conveyance which, if the normal 
administrative procedure is followed, will place the purchaser into 
the position of a violator of the law and thereby impose on him the 
hazard of litigation. In other words, the beginning of administrative 
action is a reasonable hazard of litigation.” 

The Brunke case also held that the building code violations 
described in the certificate of inspection were not obvious physical 
defects within the rule which states that such obvious defects are not 
included in the covenant against encumbrances because they are 
presumed to have been considered by the parties in fixing the terms 
of the transaction.” This, as a practical matter, means that no build- 
ing code provisions will be included within that rule, since all build- 
ing code provisions are of the same scope and nature as those in- 
volved in the Brunke case. 

Although fraud and misrepresentation were not raised in the case, 





*Harlank Realty Corp. v. Rosenstock, 154 N.Y.S.2d 95 (Munic. Ct. 
1956). See also Rosenthal v. West, 274 App. Div. 442, 84 N.Y.S.2d 452 
(1st Dep’t 1948). 

* See 55 AM. JUR., Vendor and Purchaser § 167 (1946); Annot., 57 
A.L.R. 1253, 1301 (1928). The result also follows the prediction in 2 
PATTON, LAND TITLES § 606 (2d ed. 1957), where it is said at p. 568: 
“If the violation is of a legislative restriction, the few decisions with reference 
to particular situations are respectively that the violation is an incumbrance 
and that it is not an incumbrance.”” And in a footnote to this, the author con- 
tinues: ‘However, it would probably be held in any jurisdiction that an order 
for alteration of structures already built in violation of laws or ordinances, or 
penalties imposed for such violation, constitute incumbrances.’ 

™ Brunke v. Pharo, 3 Wis.2d 628, 631-32, 89 N.W.2d 221, 223 (1958). 
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a discussion of the violation problem would not be complete without 
a brief reference to them. Express denial of any building violations 
by a vendor who knows that there were some, would be a clear case 
of fraud, assuming reasonable reliance by the purchaser.” However, 
the more usual situation would be where the vendor knows of the 
violations but says nothing about them to the purchaser. In such 
a situation, the few decisions on the subject have indicated that the 
vendor has a duty to speak and that his silence is fraud by non- 
disclosure.” Since the vendor’s duty to speak in such a situation de- 
pends on whether the facts are within the diligent reach of the 
purchaser,” the holding by the court that the building code viola- 
tions were not obvious defects takes on added significance. Fraud 
was apparently not present in the Brunke case, for defendant on oral 
argument made the point that he never received the certificate 
of inspection and that he did not know about the violations until 
it was demanded that he pay for having them cleared.” 

A more perplexing problem is presented by the question of 
whether the use of premises as an apartment building, for example, 
is a representation that such a use is legal. A California decision 
has indicated that it is not such a representation and that such 
a theory is not available to a purchaser in an action to rescind.” 
This is to be distinguished from cases where the vendor has made 
positive representations that the use of the premises is legal, not 
knowing that the premises actually violated the law. An action for 
rescission based on innocent misrepresentation would then lie 
against the purchaser, with the usual doctrines of false representation 
being applicable.” The New York courts have used a “misrepre- 





* Unger v. Campau, 142 Cal. App. 2d 722, 298 P.2d 891 (1956); 
Bobak v. Mackey, 107 Cal. App. 2d 55, 236 P.2d 626 (1951); Annot.. 
175 A.L.R. 1055, 1059 (1948) ; 55 AM. JUR., Vendor and Purchaser §§57-60 
(1939). 

* See Comment, 1958 WIs. L. REV. 128, 143. It should be pointed out 
that a vendor who misrepresents fraudulently, whether affirmatively or by 
non-disclosure, is liable only to those who rely in the manner intended. This 
means that a fraud theory is not available to subsequent purchasers, at least in 
the normal situation. See Cohen v. Citizens National Trust &% Savings Bank, 
143 Cal. App. 2d 480, 300 P.2d 14 (1956). 

™See Comment, 1958 WIs. L. REV. 128, 143-44. 

*In a telephone conversation between defendant's attorney and the 
writer, the latter was informed that the defendant never received the certificate 
of inspection because he had moved and it evidently was not forwarded. 

* Watt v. Patterson, 125 Cal. App. 2d 788, 271 P.2d 200 (1954). 

* Gamble v. Beahm, 198 Ore. 537, 257 P.2d 882 (1953); cf. Smith v. Le 
Sueur & Co., 227 La. 413, 79 So. 2d 501 (1955). See also Rusch v. Wald, 
202 Wis. 462, 232 N.W. 875 (1930); Annot., 175 A.L.R. 1055, 1059 
(1948); 55 AM. JUR., Vendor and Purchaser § 57 (1946); Dunham, Effect 
on Title of Violations of Building Covenants and Zoning Ordinances, 27 
ROCKY MT. L. REV. 255, 258-59 (1955). But see Millman v. Swan, 141 
Va. 312, 127 S.E. 166 (1925). 
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sentation” rationale similar to that rejected by the California court 
to the extent of relieving a purchaser from having to specifically 
perform. The theory in those cases is that it would be inequitable 
to grant specific performance to the vendor where the physical 
appearance of the premises deceived the purchaser to the point 
where he was being offered, in effect, something different than that 
for which he had bargained.” In Morrow v. Renniere Process Inc.,” 
for example, the court said: 


It thus is evident that the physical appearance of the property 
was sufficient to constitute a representation that the property 
could be applied to the use for which it ostensibly was designed. 
Such a state of facts makes it inequitable for a court of equity 
to compel specific performance.“ 


RELATED IssuES — PoOssIBLE IMPLICATIONS 


The Brunke decision furnishes, aside from its specific holding, 
an insight into how the Wisconsin court will decide related issues 
pertaining to the effect of public land use controls on marketability 
of title. These insights can be summarized as follows. 

1. The opinion cited Miller v. Milwaukee Odd Fellows Temple,” 
an earlier Wisconsin case, for the broad proposition that “a restric- 
tion imposed by law on the use of real estate is not an encum- 
brance,’”” although specifically the Miller case only held that a zon- 
ing ordinance is not an encumbrance. Perhaps the court in the 
Brunke case was influenced by the broad language used by Mr. 
Chief Justice Rosenberry in the Miller case, where he said: 





* See discussion in Comment, 1958 WIS. L. REV. 128, 137-38. 

222 App. Div. 100, 225 N.Y. Supp. 250 (1st Dep’t 1927). 

“Id. at 101, 225 N.Y. Supp. at 252. The purchaser at a foreclosure 
sale was relieved of his purchase where the premises could not legally acco- 
modate more than four, but where an inspection prior to the sale indicated a 
conversion of the premises from private houses to tenement houses fitted to 
accomodate some ten families. The income from the premises with only four fam- 
ilies would have been $7,500.00 per year less than if the premises could have 
been applied to the use for which they had been altered. Because rescission was 
granted, the case has been cited for the proposition that “‘the structure and use 
itself may constitute a representation that the use is legal.’ See Dunham, 
Effect on Title of Violations of Building Covenants and Zoning Ordinances, 
27 ROCKY MT. L. REV. 255, 258 (1955). From the language of the court 
quoted above it seems clear, however, that the “‘representation’’ rational was 
used only to deny specific performance to the seller, not to grant rescission to 
the purchaser. The court granted rescission to the purchaser solely on equitable 
grounds, stressing that the property was purchased at judicial sale and that 
“the haste and confusion of an auction room is not governed by the strict rules 
applicable to formal contracts made with deliberation, after ample opportunity 
to investigate and inquire.’’ Morrow v. Renniere Process Inc., supra at 102, 
225 N.Y. Supp. at 253. 

“206 Wis. 547, 240 N.W. 193 (1932). 

“ Brunke v. Pharo, 3 Wis.2d 628, 629, 89 N.W.2d 221, 222 (1958). 
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. . . the restrictions imposed by the zoning ordinance or the 
laws of the state are not incumbrances within the meaning of 
that term as used in a contract to convey real estate.* (Empha- 
sis supplied.) 
An expansive interpretation of the language used in the Miller 
opinion would also be consistent with the Wisconsin court's pre- 
vious decision in George v. Oswald.“ The inevitable conclusion 
from the court’s interpretation of the Miller case in the Oswald and 
now in the Brunke decision is that no public land use controls are 
encumbrances on title, regardless of their specific nature and by 
which level of government they were promulgated. 

2. If the conclusion reached in the above paragraph is to cor- 
rect, the Wisconsin court, if ever confronted with the issue, will 
hold that an official map is not an encumbrance, contrary to the 
trend of decisions in New York and Pennsylvania.“ 

8. Two inconsistent aspects of the court’s opinion make it dif- 
ficult to predict whether in the future it will hold that a violation 
of a zoning ordinance per se is an encumbrance, without requiring 
that official action to enforce the ordinance have first begun. First 
the court says that the Miller opinion “suggested that a charge 
against premises by reason of a zoning ordinance would be an en- 
cumbrance.’”“ (Emphasis supplied.) Then it bases its decision on 
the fact that administrative action had begun in the enforcement 
process. Yet, in support of its rationale it cited three cases where 
the mere violation of zoning ordinances, without more, was con- 
sidered by courts of other jurisdictions to be sufficient to constitute 
encumbrances. In addition, it cited the American Law of Property 





“#206 Wis. at 559, 240 N.W. at 198. 

“273 Wis. 380, 78 N.W.2d 763 (1956). 

“For a critical discussion of the New York and Pennsylvania cases, see 
rg 3 % Beuscher, Wisconsin’s Official Map Law, 1957 Wis. L. REV. 176, 

-10. 

“ Brunke v. Pharo, 3 Wis.2d 628, 629, 89 N.W.2d 221, 222 (1958). 
The inference was no doubt taken from the language in the Miller opinion 
which distinguished Genske v. Jensen, 188 Wis. 17, 205 N.W. 548 (1925). 
The court in the Miller case said: 

‘There was quoted in the opinion in Genske v. Jensen, supra, a general state- 

ment taken from 39 Cyc. 1500, to the effect that a purchaser may also 

be justified in refusing to perform because of the existence of a valid building 
or other restriction imposed by statute or ordinance or by authorized 
municipal authorities or by an existing charge against the property by 
reason of violation of such restriction. The cases cited with one exception 
relate to charges against the premises for violation of ordinances, which is 
an entirely different thing than a limitation upon the use of premises 
imposed by a valid zoning ordinance.” (Emphasis supplied.) 
Miller v. Milwaukee Odd Fellows Temple, 206 Wis. 547, 558, 240 N.W. 193, 
198 (1932). A reading of the cases cited in 39 Cyc. 1500 (1912) shows 
that they actually do not support the broad statement made in the text of the 
cyclopedia. 
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for the proposition that “the existence of improvements requiring 
alterations or removal in order to comply with either public or pri- 
vate restrictions appears to be an encumbrance.’ If the issue is ever 
raised, the writer’s guess is that the Wisconsin court will hold that 
violations of zoning ordinances are encumbrances without requiring 
the condition that administrative action have begun. An application 
of the “hazard of litigation” doctrine leads inevitably to that con- 
clusion.“ As indicated, three jurisdictions have held that the mere 
violation is a reasonable hazard. Also, in the related situation of a 
violation of a restrictive covenant, it has been held that title is un- 
marketable where a building violates a restrictive covenant running 
with the land.“ Consideration should also be given to the ability 
of property owners to obtain an injunction against the violation 
of a zoning ordinance upon a showing of diminution of the value 
of their property due to the violation.” 

4. Based on the above reasons, the writer also feels that the 
court will eventually decide that a building code violation is an 
encumbrance even though enforcement action has not begun. 
As previously indicated, the threat of litigation is identical in both 
cases, unless it be said that violations of zoning ordinances are more 
likely to be enforced than those of building codes, which does not 
seem to be the case. The fact that a zoning ordinance is a restriction 
upon the use of land, while a building code sets standards of safety 
does not affect the threat of litigation and therefore is not a vital 
distinction. This is one of those cases where to have the risk of loss 
made clear by a decision is more important than upon whom the 
decision places the risk of loss. As matters stand now, one cannot be 
sure who has the risk of a building code violation where no adminis- 
trative steps have been taken to enforce it. 

5. Clearly, if the court continues to use the hazard of litigation 
rationale, it should hold that property which violates an official 
map is encumbered, since the hazard of litigation is especially present 
in the case of an official map.” 





“4 AMERICAN LAW OF PROPERTY § 18.82 (Casner ed. 1952). 

“Annot., 57 A.L.R. 1253, 1301 (1928). 

“Hebb v. Severson, 32 Wash.2d 159, 201 P.2d 156 (1948); Annot., 
57 A.L.R. 1253, 1306 (1928). 

® Bouchard v. Zetley, 196 Wis. 635, 220 N.W. 209 (1928); Annot., 
129 A.L.R. 885 (1940). 

= A building constructed in the bed of mapped street without a building 
permit can be compelled to be moved when the street is ultimately opened with- 
out the owner receiving compensation. See Kucirek &% Beuscher, Wisconsin's 
Official Map Law, 1957 Wis. L. REV. 176, 191-93. 
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The most important lesson taught by the Brunke decision, how- 
ever, is the need for inserting a clause dealing with the violation 
situation into offers to purchase, land contracts, and deeds.” 


GrorGE P. STEPHAN 


ADMINISTRATION OF ESTATES: TORT CLAIM AGAINST 
A DECEDENT — POSSIBLE DELAY IN CLOSING AN ES- 
TATE? — In Lounsbury v. Eberlein* the plaintiff commenced a neg- 
ligence action in a Wisconsin circuit court against the personal 
representative of deceased tortfeasor claiming damages arising from 
the decedent’s negligent operation of his automobile which resulted 
in a collision with the plaintiff's automobile. The action on the 
tort was commenced within the period allowed under the appropri- 
ate statute of limitations, but the plaintiff had filed no notice of the 
claim in the probate proceedings of the deceased tortfeasor’s estate 
during the nonclaim period. The defendent denied liability and 
also asserted a plea in bar grounded on the plaintiff's failure 
to file a claim within the time allowed in the probate proceedings. 
It was the defendant’s contention in her plea in bar that a tort 
claim was a contingent claim within the meaning of the nonclaim 
statute’ which must be filed in county court and that such a con- 
struction of the statute would create less confusion in the admini- 
stration of estates.* The Wisconsin Supreme Court rejected the 
defendant's contention by holding that a tort claim was not con- 
tingent and therefore did not have to be filed as a contingent claim 
against the estate in question. 





™ See recommendations in Comment, 1958 WIs. L. REV. 128, 149. 

*2 Wis.2d 112, 86 N.W.2d 12 (1957). Although the plaintiffs, 
defendants and the actions brought are plural, the singular form has been used 
in this note for facility and clarity of expression. 

* The defendant relied specifically on WIS. STAT. § 313.22 (1957). 
“Contingent claims. Contingent claims against a decedent’s estate which 
cannot be allowed as debts shall, nevertheless, be presented to the court 
and proved, and they shall be embraced in a statement like that provided 
in section 313.06. The court may order the executor or administrator 
to retain in his hands sufficient estate to pay contingent claims when the 
same become absolute; or if the estate is insolvent, sufficient to pay a per- 
centage thereof equal to the dividends of the other creditors.” 

* Brief for Appellants, pp. 15-16, Lounsbury v. Eberlein, 2 Wis.2d 112, 
86 N.W.2d 12 (1957). “In the case at bar, asume that the personal repre- 
sentative had closed the estate and had been discharged before these suits were 
commenced. Who would criticize the personal representative, when no contingent 
claim had been filed, for distributing the estate?’’ The court was asked who 
would be the proper defendants, what would happen to the title of land if the 
devisees were sued and what would happen to the inheritance tax that had al- 
ready been paid. 
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Under Wisconsin probate law, both claims and contingent claims 
must be filed in the county court within the period of nonclaim. 
Failure to file claims and contingent claims within that period 
operates as a bar against later assertion of them against either the 
estate or the personal representative.‘ 

The words “contingent claim” as used in section 313.22° were 
the ones passed on by the court in Lounsbury. Arguably, a claim 
may be contingent in two senses: first, that the event out of which 
liability flows has not yet arisen, and perhaps may never arise (as 
in an agreement to act as surety for an obligation not yet due); and 
second, even though the event giving rise to liability has occurred 
— that is, the cause of action has already accrued — the claim may 
be contingent in the sense that the quantum of damages remains 
unliquidated. The court could have adopted either or both of these 
possibilities as being within the meaning of contingent claim. Had 
it adopted the view that a claim would be contingent both as to 
cases where the quantum of liability was not yet determined and 
also where there was not yet any liability in existence at all, the 
result would have followed that the failure to submit a tort claim 
as a contingent claim within the nonclaim period would operate 
as a bar to any subsequent proceedings in circuit court on the tort 
action against the personal representative. Such a result would have 
assimilated to the same time limitation policy all claims against 
a decedent’s estate. That is, contractual and tort remedies alike 
would be permitted against the decedent’s estate only in the event 
that notice of such claim had been given to the county court within 
the nonclaim period. 

The choice which the court in Lounsbury makes, however, is that 
a contingent claim is one which is contingent as to the existence of 
liability; liability was said to depend upon some future gvent which 
might never occur. No prior case was brought to the court’s atten- 
tion which had decided that the words “contingent claim” excluded 
tort claims. What prior cases there were which had recognized 
claims as “contingent” had dealt with claims other than tort.* The 
court then turned to cases which had dealth with the definition of 
the word “claim” itself. Primarily these cases had involved the 





“Wis. STAT. §§ 313.03(1), 313.08, 313.22 (1957). 
*WIs. STAT. § 313.22 (1957). 
* The court relied on three cases: Davis v. Davis, 137 Wis. 640, 119 N.W. 


334 (1909) — claim for husband’s share in a partnership against the estate 
of the surviving partner; Austin v. Saveland’s Estate, 77 Wis. 108, 45 N.W. 
955 (1890) — claim on a joint and several note executed by the deceased; 


Estate of Walter, 183 Wis. 540, 198 N.W. 375 (1924) — claim against 
the estate on an oral ‘‘housekeeper’’ agreement between plaintiff and deceased. 


Sarah aes SS ee 
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question of what actions were allowable as “claims” against the 
State of Wisconsin under our statutes permitting suit against the 
state, the statutes being narrowly construed so as not to include tort 
claims.‘ The court, having found a definition of “claims,” was con- 
tent to give the word the same meaning when used in a totally dif- 
ferent context and without regard for the different policy con- 
siderations that separate claims against the state from contingent 
claims against decedents’ estates." 

The result of this choice is that contractual claims whether they 
have accrued or not must be filed in the county court either as claims 
or contingent claims within the nonclaim period. On the other 
hand, remedies in tort will be allowed in court other than the county 
court so long as the statute of limitations on tort actions permits 
and despite the failure of the plaintiff to give any notice to the 
county court of such a tort claim within the nonclaim period. 
Another consequence of the court’s decision in Lounsbury is that 
in a fact situation where the plaintiff has an election between a 
remedy in tort and one in quasi-contract, the plaintiff who fails 
to give notice of his intention to seek a contractual remedy during 
the nonclaim period may thereafter still elect a remedy based on tort 
and pursue his claim against the personal representative and the 
estate in circuit court so long as the statute of limitations allows.’ 

At least two significant problems appear to have been created 
by Lounsbury v. Eberlein.” It is now entirely possible that there 





*Holzworth v. State, 238 Wis. 63, 298 N.W. 163 (1941) — claim 
against the state for injuries received in the University stadium; Chicago, M. 
®@ St. P. Ry. Co. v. State, 53 Wis. 509, 10 N.W. 560 (1881) — an 
equitable claim against the state; Houston v. State, 98 Wis. 481, 74 N.W. 111, 
42 L.R.A. 39 (1898) — claim against the state for tortious acts of its officers 
or agents in allegedly destroying disease free cattle under color of statute author- 
izing destruction of disease ridden cattle; Petition of Wausau Inv. Co., 163 
Wis. 283, 158 N.W. 81 (1916) — an equitable claim against the state; Payne 
v. Meisser, 176 Wis. 432, 187 N.W. 194 (1922) —— where it was held that 
claims which had to be filed to escape the bar of nonclaim were limited to those 
arising ex contractu and analogy was made to several old municipal corporation 
cases which, as could be expected at that early stage of development in municipal 
corporation law, held that the word ‘‘claim’’ in city charters used to denote 
claims that the city would allow did not include tort claims unless plainly indi- 
cated; Will of Heinemann, 201 Wis. 484, 230 N.W. 698 (1930) — claim 
against, the state for refund of inheritance taxes unlawfully collected. 

he tendency to assume that a word which appears in two or more 
legal rules, and so in connection with more than one purpose, has and should 
have precisely the same scope in all of them, runs all through legal discussions. 
It has all the tenacity of original sin and must constantly be guarded against.’ 
Cook, “‘Substance’’ and “‘Procedure’’ in The Conflict of Laws, 42 YALE L. J. 
333, 337 (1933). 

*Payne v. Meisser, 176 Wis. 432, 187 N.W. 194 (1922); School 
District v. Brennan, 236 Wis. 91, 294 N.W. 558 (1940); Monart Motors Co. 
v. Home Indemnity Co., 1 Wis.2d 601, 85 N.W.2d 478 (1957). 

2 Wis.2¢ 112, 86 N.W.2d 12 (1957). 
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can be no final order settling an estate until the statute of limita- 
tions" has run on all possible tort claims against the deceased.” 
Also, any personal representative who obtains an order for the 
distribution of an estate prior to the running of the statute of limi- 
tations on any possible tort claims may find himself personally liable 
to the judgment plaintiff in the tort action when it is no longer 
possible to make available assets of the estate in satisfaction of that 
judgment. 

The possibility that there can be no final order settling an estate 
until the statute of limitations on tort claims has run relies on the 
following reasoning. Until the statute of limitations has run there 
is no way to determine what the total indebtedness of the deceased 
may be. That this is necessary to be determined before an estate 
can be closed is evidenced by section 313.17 which states that 


After the time limited for creditors to present their claims has 
expired and the amount of the indebtedness of the deceased has 
been ascertained by the court such court shall make an order 
or judgment for the payment of the debts of the deceased 

. out of the assets in the hands of the executor or administra- 
tor for that purpose .... (Emphasis added.)”* 


The phrase “amount of the indebtedness of the deceased” was in- 
terpreted in Casey v. Trecker™ to include not only claims of creditors 
which had been allowed, but to include among other types of in- 
debtedness for which no claim need be filed, judgments of the 
circuit court rendered against the personal representative for stock- 
holders’s liability for corporate employee’s wages. While the fact 
situation of the Casey case may be distinguished, this interpretation 
suggests that a circuit court tort judgment should also be included 
in the “amount of the indebtedness of the deceased” that is to be de- 
termined prior to the order for payment. It would thus appear that 
all estates would have to remain open until the statute of limitations 
had run, thereby foreclosing any possibility of a tort action being 





4 WIs. STAT. § 330.19(5) (1957). 

% There is nothing in the Lounsbury doctrine which limits it solely to a 
judgment in Wisconsin against a Wisconsin personal representative. Suppose 
there is rendered outside Wisconsin against a Wisconsin personal representative 
a judgment in a tort action commenced after the Wisconsin nonclaim period had 
run. Is such a foreign judgment against the personal representative an includable 
item in determining the amount of the indebtedness of the deceased within WIS. 
STAT. § 313.17 (1957)? On the question of the effect and validity of foreign 
judgments against a local personal representative, see Comment, Conflict of Laws: 
Domestic and Foreign Effects of Judgment against Foreign Administrator of a 
Nonresident Decedent, 1958 Wis. L. REV. 425. 

“Wis. STAT. § 313.17 (1957). 

“268 Wis. 87, 66 N.W.2d 724 (1954). 
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commenced against the personal representative of the deceased. 
If the possibility of a tort action remained, however remote or un- 
expected, because the statute of limitations had not run in its en- 
tirety, the total indebtedness of the deceased could not be deter- 
mined with certainty and no valid order for payment could be made 
by the county court. 

It would seem that a personal representative who closed an estate 
prior to the running of the statute of limitations on a tort claim, 
and therefore prior to a valid court order determining the total 
indebtedness of the deceased, could be held personally liable for 
the amount of the tort judgment.” A judgment rendered against 
a personal representative is to be paid in the same manner as other 
claims allowed against the estate.” Other claims are paid pursuant 
to an order to pay which is made by the county court after the 
deceased’s indebtedness has been ascertained.“ By statute the per- 
sonal representative is liable to creditors for their debts after the 
order for payment has been made.” It is hard to imagine that failure 
to include part of the deceased’s indebtedness in the order for pay- 
ment made prior to the running of the tort statute of limitations 
would relieve the personal representative from his liability to credi- 
tors even on a claim of which he had no knowledge prior to the com- 
mencement of the tort action. 

From the viewpoint of the personal representative attempting 
to protect himself from a tort claim of which he is unaware,” per- 
haps the only safe course for him is to leave the estate open until 
it can be determined in fact that the deceased has no further liabil- 
ity; that is, that the statute of limitations on tort has run. That such 
a delay in the closing of an estate would be undesirable from the 
standpoint of rapid and economic administration of estates is read- 
ily apparent. But, even then, he may not be protected in the event 





* An action against the heirs or legatees and devisees of the deceased tort- 
feasor would not lie under the present statutes as the plaintiff in such a suit must 
show that his claim is a contingent claim. WIS. STAT. §§ 287.18, 287.19, 
313.22, 313.23, 313.25 (1957). The holding in Lounsbury precludes the 
plaintiff from showing that his tort claim is a contingent claim. 

* WIs. STAT. §§ 313.10, 287.17 (1957). 

™ Wis. STAT. § 313.17 (1957). 

*WIs. STAT. § 313.20 (1957). 

* The tort plaintiff appears to have no statutory basis for intervening 
in the county court proceedings during the nonclaim period to inform the per- 
sonal representative and the county court of his claim. Lounsbury v. Eberlein, 
2 Wis.2d 112, 86 N.W.2d 12 (1957) held that a tort claim was not a con- 
tingent claim within the meaning of the contingent claim statute, now WIS. STAT. 
§ 313.22 (1957). Payne v. Meisser, 176 Wis. 432, 187 N.W. 194 (1922) 
held that a tort claim was not within the purview of the nonclaim statute, now 
WIs. STAT. § 313.08 (1957). 
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that he is still suable under the personal jurisdiction statutes of other 
states which extend over the personal representative of the deceased 
whenever a basis for personal jurisdiction would have existed over 
the deceased had he still been living.” Presumably, such a foreign 
judgment against a Wisconsin personal representative would be 
binding against him on res judicata principles. Almost certainly 
such a judgment predicated on a tort committed by the deceased 
outside the state would be regarded as “indebtedness” of the 
deceased. 

It would seem to be desirable from the plaintiff's viewpoint, 
assuming his tort action proves ultimately successful in another 
court, to have intervened previously in county court to assure him- 
self a share in the assets of the estate prior to distribution. It is pos- 
sible that he could give the personal representative informal notice 
of the impending tort claim, but it would seem to be more desirable 
to inform the county court itself. When it appears that some good 
and sufficient cause for delay exists, the county court may delay 
the payment of the debts and the final settlement of an estate.” 

In conclusion it may be said that remedies in tort are not barred 
by failure to assert them within the period of nonclaim. Perhaps 
the plaintiff who has an election between tort and contractual 
remedies may elect to proceed in tort although no prior notice of the 
claim had been made during the nonclaim period. The tort plain- 
tiff has no statutory basis for intervening in the county court pro- 
ceedings during the nonclaim period and thus has no assurance that 
he will receive a share of the assets of the tortfeasor’s estate. It would 
now seem that the personal representative, to protect himself since 
the final determination of the indebtedness of the deceased cannot 
be determined with accuracy prior to the running of the statute 
of limitations on tort, should delay the distribution of the estate 
until such statute has run. This is a result of the failure of the court 
to recognize the significance of their decision relating to the closing 
of estates and to the personal liability of a personal representative. 
The Wisconsin Supreme Court in Lounsbury v. Eberlein™ appears 
to have made a significant modification of existing Wisconsin pro- 
bate practices and legislative action may now be required to clarify 
some of the uncertainty which the decision seems to have produced. 

Puivip F. PURCELL 





See note 12 supra. 

=" WIs. STAT. gg 313.13 (@). 313.14 (1957). It has been suggested 
by George Kroncke, Jr., judge of the County Court of Dane County, that 
a petition by the plaintiff to intervene would bring the matter to the attention 
of the county court so that a delay order may issue. 

*2 Wis.2d 112, 86 N.W.2d 12 (1957). 
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NEGLIGENCE — SOME PROBLEMS OF ANOTHER ERA 
PUT TO REST — Colla v. Mandella, decided by the Wisconsin 
Supreme Court during the fall term 1957, is in many respects a 
remarkable case. This is so not because of any new questions an- 
swered, but because of the court’s prosaic disposition of the prob- 
lems raised by foreseeability and injury resulting from mental dis- 
tress. In the 1930's the result reached might well have been the 
subject of much comment, and would certainly have been treated 
in a lengthy opinion;* today the case passes into the body of the 
law with five pages in the reporter. 

The court held that the plaintiff has a cause of action for the 
wrongful death of her husband in the following circumstances. Mr. 
Colla, age 63, was suffering from a mild heart condition and was 
under the case of a doctor. His death apparently resulted from 
fright when defendant’s unattended truck rolled down an inclined 
alley and struck plaintiff's house near the bedroom where he was 
napping. Damage to the house consisted of a bent pipe, spoiled 
rain gutters and a scratch on the windowsill. The husband reported 
immediately afterward that the noise “scared” him. The same eve- 
ning he had difficulty breathing, and the next day his heart con- 
dition was found to be worse. Ten days later death ensued. The 
attending physician testified that the accident could have precipi- 
tated the heart failure, although the heart failure might also have 
resulted without the scare. The court noted: “There was no evi- 
dence that the noise or shock of the accident would have been likely 
to cause any harm to a person in normal good health.” 

The initial trial of the issues resulted in a verdict for defendant 
but a new trial was granted on the ground that res ispa loquitur 
should have operated on the issue of negligence.’ The present 
appeal is from an order overruling defendant’s motion for summary 
judgment.‘ Issues were raised in regard to both foreseeability and 
recovery for emotional distress resulting in physical injury. 





*1 Wis. 2d 594, 85 N.W.2d 345 (1957). 

*For instance, Waube v. Warrington, 216 Wis. 603, 258 N.W. 497 
(1935) occasioned comment that continues to this day. 

* Colla v. Mandella, 271 Wis. 145, 72 N.W.2d 755 (1955). 

“If there is evidence of negligence it would seem better practice for the 
defendant to allow the case to go to the jury, then argue for policy limitation 
on a motion for judgment notwithstanding the verdict: 

“It would seem to be preferable to submit these hard cases to the jury 
in so far as determining the issues of negligence and causation in the same 
manner as in the ordinary case. If the jury does determine that there was 
negligence, and that such negligence was a substantial factor in producing 
the injury, it is then for the court to decide as a matter of law whether or 
not considerations of public policy require that there be no liability.” 
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Assuming negligence and cause in fact, the basic problem in this 
case arises because of the husband’s peculiar physical susceptibility 
to injury caused by fright. In the field of intentional torts it 
would not arise because the court deals with an intentional wrong- 
doer,’ the fault involved is absolute in a qualitative sense,* and there 
is no hesitancy to impose liability for all consequences, no matter 
how remote. The historical development of negligence as a sepa- 
rate tort’ makes it feasible to assess deviations from the norm of the 
reasonable man in a qualitative sense. In fact such gradations exist 
in the distinction between slight, ordinary, and gross negligence. 
Wisconsin recognizes these classifications in bailment cases,? and 
applies a gross negligence doctrine in tort cases.° A similar dis- 
tinction is employed in the Criminal Code.” The fault notion is 
inherent in the negligence concept and it is not illogical to measure 
the tortfeasor’s liability by his fault if a court is oriented to that 
consideration." However, “The law of torts is concerned with the 
compensation of losses suffered by private individuals in their le- 
gally protected interests, through conduct of others which is so- 
cially unreasonable.’” It is not punitive. There is another system 
more adapted as a deterrent and more effective to protect the in- 
terests of society as a whole.” Since the purpose of tort law is to 
make the injured party whole after an unlawful invasion of his 
legally protected interest, then liability logically must be measured 
by the extent of that invasion. In this case fault should only be 
used to determine the lawfulness or unlawfulness of the invasion 
complained of.“ As with so many logical rules of law, implacable 
application in every case would often produce harsh results. In 





Pfeifer v. Standard Gateway Theater, Inc., 262 Wis. 229, 240, 55 N.W.2d 
29, 35 (1952). 

* See Vosburg v. Putney, 80 Wis. 523, 50 N.W. 403 (1891). 

* Qualitative’ in this section is used to indicate a comparative assessment 
and gradation of conduct after it has initially been defined as tortious. 

™ See WINFIELD, THE LAW OF TorT c. I-III (1931). 

* Smith v. Poor Hand Maids of Jesus Christ, 193 Wis. 63, 213 N.W. 
667 (1927). 

* State ex. rel Zent v. Yanny, 244 Wis. 342, 12 N.W.2d 45 (1943). 

*WIs. STAT. §§940.06,.08 (1955). These sections impose liability 
in differing degrees depending on the qualitative assessment of defendant’s con- 
duct, e.g. high degree of negligence or reckless conduct (gross negligence) . 

"Cf. Texas & Pac. Ry. v. Bigham, 90 Tex. 223, 38 S.W. 162 (1896). 

% PROSSER, TORTS, 1 (2d ed. 1955). 

* Id. at 7-12. 

* An example of this method again occurs in the Criminal Code. Liability 
for theft, after initial definition of conduct, is measured by the extent of the 
injury done, WIS. STAT. §943.20(3) (1955). This treatment is analogous 
to that given the tortfeasor once his initial fault has been established. 
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negligence law these are the “hard cases.” In practice every court 
has made a tacit compromise with the logical statement, and does 
consider the degree of fault involved in relation to liability. The 
phrase “damages . . . wholly out of proportion to . . . culpability’” 
particularly indicates a judgment by the court that there should 
be a qualitative relation between fault and liability. It is in seek- 
ing to avoid an outright clash between theory and practice that 
courts have created the various artificial tests that at times make 
negligence law seem unreal. 

Wisconsin has discarded the artificialities conceived in this con- 
flict, but the court retains the right to deny liability on policy 
grounds. This difference in approach is illustrated by the treat- 
ment of Waube v. Warrington” in Klassa v. Milwaukee Gas Light 
Co.” In the Waube case plaintiff sought recovery for the wrong- 
ful death of his wife who died from the shock of seeing her child 
struck by defendant’s automobile. The court stated that the 
problem must be approached from the viewpoint of duty (con- 
ceding that defendant’s negligence was cause in fact of the wife’s 
injury), and concluded that since the wife was outside the range 
of ordinary physical peril, the defendant owed her no duty.” This 
conclusion and the reasoning leading to it were reviewed in the 
Klassa case with the court making it explicit that the grounds for 
denying recovery were policy and policy alone.” 

The Waube, Klassa, and Colla cases involve what might be 
termed unforeseen plaintiffs (not necessarily results). The most 
famous case in this respect is Palsgraf v. Long Island R.R.” 
There the New York court held that no duty existed to protect an 
unforseen plaintiff. The Waube case accepted the Palsgraf holding 
without reservation, but this unqualified acceptance was later 
modified to an acceptance of the reasoning of the strong Palsgraf 





* Pfeifer v. Standard Gateway Theater, Inc., 262 Wis. 229, 239-40, 
55 N.W.2d 29, 34-35 (1952). 

* Colla v. Mandella, 1 Wis.2d 594, 600, 85 N.W.2d 345, 349 (1957). 

* 216 Wis. 603, 258 N.W. 497 (1935). 

* 273 Wis. 176, 77 N.W.2d 397 (1956). 

*216 Wis. 603, 613, 258 N.W. 497, 501 (1935). 

°273 Wis. 176, 183, 77 N.W.2d 397, 401 (1956). 
“Whenever a court holds that a certain act does not constitute 
negligence because there was no duty owed by the actor to the injured 
party, although the act complained of caused the injury, such court is 
making a policy determination.” 
Of course, a problem still exists in predicting when the policy limitation will 
be applied. 

"248 N.Y. 339, 162 N.E. 99 (1928). For an interesting account of 
Palsgraf’s rise to fame, and a searching analysis of the case itself, see Prosser, 
Palsgraf Revisited, 52 MICH. L. REV. 1 (1954). 
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dissent and justification of the majority on policy grounds.” Wis- 
consin has repeatedly affirmed that foreseeability is to be considered 
only in establishing defendant’s original duty. Once he acts in a 
situation where he can or should foresee that his conduct creates 
an unreasonable risk of harm generally, to persons generally, he is 
liable for all results in which his negligence is a substantial fac- 
tor. Application of this rule to the Colla case disposed of the 
foreseeability issue with practically no discussion. 

The Restatement of Torts suggests that where unusual suscep- 
tibility to physical injury caused by emotional distress operates in a 
negligence situation, liability should not be imposed unless the 
actor “from facts known to him should have realized that the dis- 
tress, if it were caused, might result in illness or bodily harm.’ 
This provision is cited with seeming approval in Prosser on Torts,” 
but the authorities cited by Prosser as being analogous merely touch 
this point in what seems to be loose language, while deciding on 
other grounds.” Wisconsin has never passed on the question direct- 
ly. This section was quoted in full in the Waube case but the 
court only discussed applicability of the first subsection.” The 
Restatement position is difficult to justify on the usual policy 
ground given for limiting recovery in mental distress cases, namely, 
a desire to supress fraudulent claims and those in which damages 
are impossible to assess. In all other situations the Restatement 





* Pfeifer v. Standard Gateway Theater, Inc., 262 Wis. 229, 239, 55 
N.W.2d 29, 34 (1952). 

* Osborne v. Montgomery, 203 Wis. 223, 234, 234 N.W. 372, 377 
(1931): 

“If risk of harm cannot be foreseen by a reasonably prudent and intel- 

ligent man, the risk is not unreasonable, hence there is no negligence, 

consequently no liability.”’ 
Klassa v. Milwaukee Gas Light Co., 273 Wis. 176, 182, 77 N.W.2d 397, 
401 (1956), quoting with approval Christianson v. Chicago, St. P., M. & 
O. Ry., 67 Minn. 94, 97, 69 N.W. 640, 641 (1896): 

“*[C]onsequences which follow in . . . unbroken sequence... from... the 

original negligent act, are natural and proximate; and for such consequences 

the original wrongdoer is responsible, even though he could not have foreseen 

the particular results which did follow.” 
See also Kohler v. Waukesha Milk Co., 190 Wis. 52, 208 N.W. 901 (1926); 
Campbell, Duty, Fault and Legal Cause, 1938 Wis. L. REV. 402. 

* RESTATEMENT, TORTS §313, comment a (1934). 

* PROSSER, TORTS, 179-80 (2d ed. 1955). 

* Id. at 180 n. 23. See Legac v. Vietmeyer Bros., 7 N.J. Misc. 685, 
687 (1929): ‘“‘[W]e have a right . . . to assume, in the absence of knowledge 
to the contrary, that such persons are of average strength both of body and 
mind.”’ 
7216 Wis. 603, 611-12, 258 N.W. 497, 500 (1935). It is interesting 
to note that in the Colla case the court cited general provisions of the RESTATE- 
MENT, TORTS, regarding causation and foreseeability, but did not cite §313. 
Prosser’s entire section on mental disturbance with physical injury, expecting 
the endorsement of RESTATEMENT §313, was also cited. 
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holds that foreseeability applies only to determine whether a duty 
exists.* The suggested condition would be considered by the Wis- 
consin court in deciding whether to impose a policy limitation on 
liability, but there is no concrete factual reason why it should 
condition recovery in mental distress actions. 

Wisconsin was one of the first jurisdictions to allow recovery 
for physical injury following mental distress” unaccompanied by 
impact, and in fact, Wisconsin can claim one of the most liberal 
recoveries ever allowed.” Very few states formulated this rule so 
easily, and before a general abandonment of the requirement, im- 
pact became a strange and wonderful thing in the law." Before 
he is allowed to recover for emotional distress without impact, how- 
ever, the plaintiff must satisfy two conditions: (1) he must have 
been within the field of peril; and (2) the fright causing injury 
must have been caused by fear for his own safety. Field of peril 
cannot be defined without reference to the facts of a specific case. 
Obviously it cannot mean an area of one thousand square yards 
in every situation, but rather it is the area in which the negligence 
involved may operate. The problem of definition would seem to 
be for the trier of fact. Once plaintiff has brought himself within 
this area there is no necessity for him to show that his presence was 
known to the defendant. What plaintiff must prove is that his fright 
or shock resulted from fear for his personal safety. This require- 
ment has been stated as fear of impact that did not materialize.” 
An excellent example of application of this second condition is 
found in the Klasso case. The plaintiff was on the first floor of 
her home, and her two children were in the basement watching de- 
fendant install a gas burner. There was a small explosion and 
resulting fire. The plaintiff was not particularly frightened at 
first and proceeded calmly outside. After a short time she noticed 
that her sons were missing (they were in fact uninjured) and the 
fear that they had been trapped in the fire caused her injury. 
Recovery was denied on the ground that the fear was not for her 
own safety, but at the same time it was recognized that she was 
within the field of peril herself.“ These conditions are grounded 
on an apprehension that once the field is opened, without some 





* RESTATEMENT, TORTS §435 (1934). 
* Pankopf v. Hinkley, 141 Wis. 146, 123 N.W. 625 (1909). 
*® Sundquist vy. Madison Rys Co., 197 Wis. 83, 221 N.W. 392 (1928). 
™ PROSSER, TORTS, 178-79 (2d ed. 1955). 
as te v. Warrington, 216 Wis. 603, 612-13, 258 N.W. 497, 500-01 
1935). 
™ Klassa v. Milwaukee Gas Light Co., 273 Wis. 176, 187, 77 N.W.2d 
397, 403 (1956). 
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limits, recovery would go to unreasonable lengths.“ The Colla 
case met the conditions of field of peril and fear for own safety. 
The court reasonably assumed that a person awakened by a loud 
crash nearby would fear for his own safety and that in the cir- 
cumstances Colla was in the field of peril. 


CONCLUSION 

Colla v. Mandella deals with areas of settled law, but it has a 
practical value for the Wisconsin lawyer. That value lies in the re- 
affirmance (1) that foreseeability cannot be argued other than in 
relation to duty unless urged in support of a policy limitation, and 
(2) that once plaintiff has shown himself to be within the field of 
peril, he may recover for physical injuries resulting from fear for 
his own safety under the normal rules governing negligence re- 
covery. These areas have been much litigated in the past, but fu- 
ture argument against the principles involved would be fruitless. 
Resolution of these problems should result in fewer appeals in 
negligence cases because facts in the physical world have been 
adopted as operative legal facts, thereby allowing greater certainty 

in predicting treatment by the appellate court. 
WILLIAM E. DOYLE 


FEDERAL AND STATE TAX LIENS AND FORECLOSURE 
BY ADVERTISEMENT — With the recent increase in real estate 
mortgage foreclosures,’ interest in the possibilities of foreclosure 





* Ibid. 

* A survey was conducted this spring (1958) under the direction of Pro- 
fessor J. Beuscher with the assistance of students of the Wisconsin Law School 
and the Register of Deeds of the various surveyed counties to determine the num- 
ber of Lis Pendens filed from 1949 through 1957. The results were as follows: 


TOTAL LIS PENDENS FILED 1949-57 


Buffalo 29 
Dodge 84 
Door 44 
Jackson 38 
Jefferson 43 
Kenosha 337 
La Crosse 233 
Outagamie 108 
Pierce 62 
Polk 59 
Rock 108 
Rusk 160 
Sauk 95 
Vernon 44 
Walworth 137 
Winnebago 103 


Total 1684 
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by advertisement under chapter 297 has revived, though use of this 
method is still slight." Some attorneys are hesitating to use fore- 
closure by advertisement pursuant to power of sale because they 
fear that federal and state personal tax liens may not be released 
by such foreclosure. The purpose of this Note is to investigate 





Lis PENDENS FILED BY YEAR 


1949 199 
1950 174 
1951 139 
1952 169 
1953 158 
1954 205 
1955 185 
1956 191 
1957 254 


Lis Pendens statistics for Milwaukee County were obtained from the ANNUAL 
REPORT OF THE REGISTER OF DEEDS OF MILWAUKEE COUNTY. The number 
of foreclosure actions commenced since 1954 is summarized as follows: 


1954 202 
1955 276 
1956 258 
1957 297 
1958 through April 128 


* During the survey mentioned in note 1 supra, the number of Sheriff's 
Certificates of Sale on foreclosure by advertisement was determined in twenty 
counties. The precise accuracy of the figures obtained may be in error as the use 
of foreclosure by advertisement is so rare that the Register of Deeds may be un- 
aware of use previous to his term of office. The results are as follows: 

1949-1957 
Ashland 
Buffalo 
Dane 
Dodge 
Door 
Green 
Jackson 
Jefferson 
Kenosha 
La Crosse 
Milwaukee 
Outagamie 
Pierce 
Polk 
Rock 
Rusk 
Sauk 
Vernon 
Walworth 
Winnebago 


| OOOO CO’KF RK OWwWOCORKNOONOCO 


Total 18 
Of the 20 counties surveyed, 13 reported no foreclosures by advertisement and 
Dane County provided the most with a total of 7. Polk County which in the 
previous survey, note 3 infra, had more than 100 foreclosures by advertisement 
reported only 3. The trend, if there is one, seems to be toward less rather than 
more use of chapter 297. 
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the case law on this subject, leaving to the 1949 Comment’ discussion 
of various other important questions concerning this method of 
foreclosing real estate mortgages. 

Personal tax liens are tax liens other than those for real estate 
taxes and special assessments which become immediate encumber- 
ances upon the land and are in rem in nature.“ The most common 
personal tax liens are the federal tax lien, the state income tax lien 
and the state personal property tax lien. All are statutory liens 
used in aid of collection of delinquent taxes. 


THE EFFECT OF FORECLOSURE BY ADVERTISEMENT ON 
FEDERAL TAX LIENS 


In discussing the effect of foreclosure by advertisement on federal 
tax liens the first problem is, as with all federal tax liens, whether 
or not the private lien is perfected. It is beyond the scope of this 
Note to discuss this problem which has been the source of 
much litigation and comment.’ However, the basic rule in regard 
to mortgages is that the mortgage is perfected if it is validly recorded 
and is for valuable present or past consideration and the mortgage 
arises prior to the federal tax lien.’ It will be assumed throughout 
this discussion that the lien is perfected. 

The United States Courts of Appeal are in conflict on the effect 
of a foreclosure by power of sale on federal tax liens. 

In Metropolitan Life Ins. Co. v. United States,’ the insurance 
company acquired by assignment three mortgages with power of sale 
on real estate in Michigan. The power of sale was valid in Michigan. 
After the giving and recording of the mortgages, but prior to for- 
closure by power of sale, the mortgagor was assessed for corporate 
income taxes and the United States acquired a valid lien on its prop- 
erty. Thereafter the mortgagor defaulted on its mortgages and Metro- 
politan Life foreclosed pursuant to the power of sale. Metropolitan 
Life purchased the lands at a public sale for less than the mortgage 
debt. The government was not made a party to the sale and did not 
consent to or ratify the sale. Metropolitan Life then instituted a pro- 
ceeding, the subject of this case, to quiet title by having the federal 
tax lien removed. 





* Comment, Foreclosure by Advertisement, 1949 WIs. L. REV. 341. 

*Linn County v. Steele, 223 Iowa 864, 273 N.W. 920, 110 A.L.R. 1492 
(1937); 3 GLENN, MORTGAGES §§ 433, 434 (1943). 

° For a recent discussion of this problem see Anderson, Federal Tax Liens 
— Their Nature and Priority, 41 CALIF. L. REV. 241 (1953). 

* Ferris v. Chic-Mint Gum Co., 14 Del. Ch. 232, 124 Atl. 577 (1924). 

7107 F.2d 311 (6th Cir. 1939). 
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The court held that failure to hold the sale required by the In- 
ternal Revenue Code meant that the federal tax lien had not been 
extinguished. But because the mortgages were of higher priority 
than the tax liens of the government, a resale of the land was ordered 
to extinguish the tax lien. 

The Court of Appeals for the Sixth Circuit held that the district 
court had no jurisdiction to order the federal tax liens extinguished 
without holding a sale. The proper procedure according to this 
view was to order a sale under section 1127 of the Revenue Act of 
1926, 26 U.S.C.A. §§ 1568, 1569.° The court stated: “The Federal 
statutes create specific liens for taxes and as a corollary give specific 
remedy for their removal and when such liens once attach, they may 
be lifted only as provided thereunder.” 

The dissenting judge made these points: (1) The majority admit- 
ted that the term “property” had to be defined under Michigan law; 
(2) the power of sale was valid under Michigan law; (3) the federal 
tax lien could not attach to a larger property interest than the 
mortgagor-taxpayer held; and (4) therefore, a valid exercise of the 
power of sale destroyed the mortgagor’s and consequently the gov- 
ernment’s interest in the land. The dissenter felt that it was within 
the jurisdiction of the district court to decide whether or not a lien 
existed which was the real issue of the case. 

This decision left the mortgagee in an anomalous position. Ad- 
mittedly the mortgagee had a superior lien, but the tax lien, though 
junior, impaired marketability of title. Fortunately the purchaser 
in this case was the mortgagee or more serious problems about dis- 
tribution upon resale would have been presented. Also this ruling 
might allow the mortgagee to limit effectively the potential pur- 
chasers at a sale causing severe loss to the mortgagor. This decision 
received harsh criticism from several commentators.” 

A second and contrary case is United States v. Boyd,” decided 
by the Fifth Circuit. The facts of this case are quite similar to those 
of the Metropolitan Life case. The mortgagee recorded a valid first 
mortgage with a power of sale lawful under Mississippi law on 
December 1, 1952. During the years 1953 and 1954 the federal gov- 
ernment made assessments and notices of federal tax liens were filed 





® Substantially reinacted as INT. REV. CODE OF 1954, § 7424. 
* Metropolitan Life Ins. Co. v. United States, 107 F.2d 311, 313 (6th 
Cir. 1939). 
* Note, Removal of Federal Income Tax Lien as Affected by Power of Sale 
“seo 49 YALE L. J. 1106 (1940); Note, 53 HARV. L. REV. 888 
40). 
™ 246 F.2d 477 (5th Cir. 1957). 
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according to law. The government in 1956 instigated foreclosure 
proceedings under section 7403 of the Code. The mortgagee answer- 
ed the government’s foreclousre proceedings and set forth the fact 
that it was presently foreclosing a mortgage against the mortgagor's 
land under a power of sale and that it would continue its foreclosure 
and would turn over to the court any funds in excess of its lien. The 
government acknowledged the mortgagee’s prior claim but insisted 
that the court must permit its tax lien foreclosure to continue. 

Contrary to the Metropolitan Life case the court held that the 
exercise of the power of sale by the mortgagee was valid and that 
the court did not have to allow the government’s suit to foreclose 
in order to perfect the title of the purchaser. 

The court’s rationale is based primarily on the present language 
of the Internal Revenue Code.” The court stated: 


Merely because the statute speaks in terms of foreclosure does not 
compel the court to use that remedy. If under controlling legal 
principals, the lien does not exist, if it has been lost . . . if the 
Federal tax lien is junior to undisputed prior liens which ex- 
haust the full value of the property, a decree of foreclosure 
would be neither appropriate nor effective. A court required 
by the express terms of the statute to adjudicate all matters, the 
merits of all claims to and liens upon the property . . . has 
the full capacity . . . to assure that the liens and interests are 
effectually respected in accordance with the court's determina- 
tion of validity, rank and priority.” 

With no effort to distinguish it, the court disagreed with the 
Metropolitan Life case and in general followed the reasoning of the 
dissent in that case: that is, the federal tax lien can attach only to the 
interest of the mortgagor and the mortagor’s interest was effectively 
destroyed by exercise of the power of sale. 

The court also argued that Congress could not have intended 
to invalidate all powers of sale when a federal tax lien is involved. 
This would force the mortgagee to use an in court proceeding which 
would clog already burdened state court dockets. This argument 
by itself would not be enough, the court admitted, but it gives added 
weight to prior arguments. 





*INT. REV. CODE OF 1954, § 7403: 

‘Action to enforce lien or to subject property to payment of tax 

(c) Adjudication and decree. —-The court shall . . . proceed to adjudicate 

all matters involved therein and finally determine the merits of all claims 

to and liens upon the property, and, in all cases where a claim or interest 

of the United States therein is established, may decree a sale of such property 
. . and a distribution of the proceeds . . . according to the findings of the 

court in respect to the interests of the parties and of the United States.’’ 

* United States v. Boyd, 246 F.2d 477, 481 (5th Cir. 1957). 
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The Boyd case with its more reasonable result has the backing 
of several district court opinions, one“ prior to the Metropolitan Life 
case in time and one” decided after Metropolitan Life but before the 
Boyd case. The Boyd case is, of course, more likely to reflect the 
present law as it is based on the present language of the applicable 
statutes. However, the cases are procedurely different* and the 
respective opinions represent a basic conflict in theory over the 
effect of federal tax liens. It is therefore not safe to predict with 
certainty how other courts of appeal or the United States Supreme 
Court would decide the question today. 


Tue EFFECT OF FORECLOSURE BY ADVERTISEMENT ON 
STATE PERSONAL TAX LIENS 


Whether or not state personal tax liens other than those attaching 
directly to the land are effectively destroyed by a foreclosure by ad- 
vertisement has not been decided in Wisconsin. Therefore it is 
necessary to investigate the decisions of other states. 

No cases were found which directly deal with an attempt by the 
state to deny priority to a mortgage with a power of sale. Instead 
the cases deal with the priority of earlier mortgages generally against 
state personal tax liens. 

The decisions are in conflict. A majority of courts hold that 
a valid prior mortgage is superior to a subsequent state tax lien 
when the language of the pertinent statutes does not specifically 
make the state tax lien superior to all liens.” But statutes specifical- 
ly making tax liens superior to earlier mortgages have been held to be 
constitutional.” The courts make every effort to hold such statutes 
to be prospective in nature” and may declare such statutes uncon- 





* Trust Co. v. United States, 3 F. Supp. 683 (S. D. Tex. 1933). 

* United States v. Ryan, 124 F. Supp. 1 (D. Minn. 1954). The court 
in this case gave an almost reverent description of the Torrens System of land 
recordation but studiously avoided mentioning Metropolitan Life Ins. Co. 
v. United States. 107 F.2d 311 (6th Cir. 1939), although Trust Co. v. 
United States, supra note 14 was cited. 

* On the one hand in the Metropolitan Life case, supra note 15, the 
mortgagee was attempting to clear title to the property without using REVENUE 
ACT OF 1926, § 1127, 44 STAT. 123, presently enacted in similar form as INT. 
REV. CODE OF 1954, § 7424. On the other hand, in the Boyd case the govern- 
ment rather than the mortgagee was attempting to foreclose under INT. REV. CODE 
OF 1954, § 7403. 

™ For a collection of the cases see 47 A.L.R. 378 (1927), 65 A.L.R. 
677 (1930). 

* Union Cent. Life Ins. Co. v. Black, 67 Utah 268, 247 Pac. 486 (1926). 

* Elmore v. Philadelphia, 176 Pa. Super. 535, 117 A.2d 765 (1955). 
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stitutional in retrospective operation.” The basic rationale of the 
majority courts is that the state tax lien may attach only to the 
interest held by the mortgagor. Since the mortgagee may destroy the 
mortgagor's interest by a valid foreclosure the state’s lien is like- 
wise destroyed. This would logically apply to foreclosures under 
a power of sale if the power of sale is authorized by the state. The 
majority courts also express doubt that in absence of clear, express 
language the legislatures would intend to place the additional bur- 
den of liability for personal taxes upon the mortgagee, since the 
mortgagee could not foresee such a burden. As one text writer 
put it, “In effect, it makes the-mortgagee a surety for the mortgagor’s 
wanderings at large, and such fiscal policy would make the mortgage 
a very unstable security. ... Unless the statute gives priority by ex- 
press words, it will be construed as imposing a lien on the mortgagor’s 
interest only,—that is, a lien upon the equity of redemption.”* 

The minority courts have held that the state personal tax lien is 
a paramount lien and will not be destroyed by foreclosure of an 
earlier mortgage. This view is expressed as follows: 


It has been held frequently that a tax lawfully imposed by the 
state on its citizens is not an ordinary debt, but is an obligation 
which by its very nature should be regarded as paramount to 
all other demands against the taxpayer, although the law im- 
posing the tax does not in express terms declare such prior- 
ity... . Such decisions proceed on the theory that the main- 
tenance of good government and the public welfare are to such 
an extent dependent upon the prompt collection of taxes that 
demands of the nature should take precedence of all claims 
founded upon private contracts. ... The fact has also been 
recognized from time immemorial that every sovereignty ought 
to be armed with the requisite power to enforce the collection of 
taxes without fail. . . .* 

Thus two views based on conflicting but equally strong policy 
grounds have been taken. On the one hand the majority courts 
have felt that the mortgagee is not to be held for the risk of the 
mortgagor’s personal tax debts. On the other hand the ultimate 
power and necessity of the sovereign to collect taxes is emphasized. 

The question then is which view will Wisconsin follow if faced 
with the question regarding a mortgage foreclosed by advertisement? 





* Moore v. Otis, 275 Fed. 747 (8th Cir. 1921); Nelson v. Pitts, 126 
Okla. 191, 259 Pac. 533 (1926). 

* 3 GLENN, MORTGAGES § 436 (1943). 

*? Minnesota v. Central Trust Co., 94 Fed. 244, 247-48 (8th Cir. 1899). 
This opinion quoted favorably in Union Central Life Ins. Co. v. Black, 67 
Utah 268, 274, 247 Pac. 486, 488 (1926). 
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Wisconsin recognizes at least in regards to the income tax lien that 
it is extinguished by an in court foreclosure. This is due to section 
71.13 (3)h* which specifically allows the mortgagee to join, and cut 
off, the state as a party to an in court foreclosure action. This recog- 
nition of the priority of a mortgagee’s claims in an in court proceed- 
ing does not necessarily imply that the same result would be reached 
where foreclosure is by power of sale out of court. The state would, 
however, be taking a highly inequitable position in saying that the 
procedural form chosen by the mortgagee would effect his sub- 
stantial rights. It may be further argued, again in respect to state 
income tax liens, that the state has placed its lien in the same cate- 
gory as any docketed judgment; that is, infereior to a prior recorded 
mortgage.™ Also, in no case can it be shown that the state has ex- 
pressly intended its liens to be superior to those of prior mortgagee’s. 
Without such a showing the majority of courts have been extremely 
reluctant to imply the state’s priority to pre-existing liens. This 
view was expressed in an Attorney General’s opinion regarding the 
collection of personal property taxes on a mortgaged chattel as 
follows: “Such lien, when it attaches, naturally must be subject and 
subordinate to any outstanding legal encumberance, otherwise the 
property of the mortgagee would be subjected to the payment of 
another person’s taxes.”” Finally, for more than 100 years, the 
state has recognized foreclosures of mortgages by advertisement.” 
To limit the use of this remedy by failing to recognize the priority 
of mortgages foreclosed under a power of sale would be to defeat 
time honored legislative intent. 





* WIS. STAT. § 71.13(3) (h) (1955) reads as follows: 

““The state may be made a party defendant in any action to foreclose a 
mortgage, land contract, or other lien upon any real property affected by 
such warrant lien, and the summons may be served by delivering a copy 
to the attorney-general or leaving it at his office in the capitol with his 
assistant or clerk. But no judgment for the recovery of money or personal 
property or costs shall be rendered against the state in any such action.” 
* Wis. STAT. § 71.13(3) (b) (1955) reads in part as follows: 

“The sheriff shall within 5 days after the receipt of the warrant, file with 

the clerk of the circuit court of his county a copy thereof. . . . The clerk 

shall docket the warrant as required by § 270.745, and thereupon the 

amount of such warrant, together with interest as provided by § 71.13 (1) 

shall become a lien upon the real property of the taxpayer against whom it 

is issued in the same manner as a judgment duly docketed in the office 
of such clerk. 

This section of the statute was the subject of an extensive opinion of the 
Wisconsin Attorney General, 42 Ops. WIS. ATT’Y GEN. 115 (1953). The 
opinion in summary came to the conclusion that the lien on a delinquent income 
tax or gift tax warrant was the same as a lien for a docketed judgment under 
Wis. STAT. § 270.79 (1951). 

* 26 OPS. WIS. ATT’Y GEN. 448, 449 (1937). 

*R.S. 1849 ¢. 121. 
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Contrary to these arguments, the following points could be made. 
At least with respect to section 71.13 (3)h” dealing with income tax 
liens, the legislature specifically set forth a procedure for establish- 
ing priority of a mortgage to a state income tax lien. If the legisla- 
ture had intended to allow its lien to be destroyed by a foreclosure 
by advertisement which does not require notice to the state, the 
legislature would have mentioned the appropriate procedure.” 
Section 71.13 (3)b” does establish the state income tax lien as sim- 
ilar to a docketed judgment but does not establish its lien priority. 
The power of the sovereign to collect taxes is paramount and will 
not be subordinated to private creditors.” Finally the state is not 
subject to general laws under the doctrine of sovereign immunity 
and may not be sued without its consent.” A foreclosure by advertise- 
ment which would alter the rights of the state would be, in effect, 
a suit against the state without its consent.” 


SUMMARY 


One can readily discern no clear cut answer to the question of the 
effect of a foreclosure by advertisement either in regard to federal 
tax liens or the personal state tax liens. Although this writer is more 
impressed by the authority holding a power of sale valid as to sub- 
sequent tax liens either federal or state, it is not in the interest of the 
practitioner to buy a law suit with the state or federal government, 
particularily when there is the option to foreclose by in court pro- 





** See note 23 supra. 

* For a case in which strict compliance to statutory procedure was required 
to bar claims for state income tax, see Estate of Adams, 224 Wis. 237, 272 
N.W. 19, 109 A.L.R. 1364 (1937). 

* See note 24 supra. 

“Will of Koehring, 230 Wis. 533, 284 N.W. 523 (1939). This case 
dealt with the relative priority of income tax claims against the estate and un- 
secured creditors; however, the court used extremely general language proclaiming 
a common law priority in the absence of statutes to the contrary to collect taxes 
prior to private creditors. 

™ Milwaukee v. McGregor, 140 Wis. 35, 121 N.W. 642 (1909); State 
v. Milwaukee, 145 Wis. 131, 129 N.W. 1101 (1911). But see Rehse v. In- 
dustrial Comm'n. 1 Wis.2d 621, 85 N.W.2d 378 (1957), in which the state 
aD Mess)” a general statute to be an ‘employer’ under WIS. STAT. §102.04 
( 1 ‘ 

“It is admitted that a foreclosure by advertisement is not in the strict 
sense a judicial procedure or suit. Flakne v. Metropolitan Life Ins. Co., 198 
Minn. 465, 270 N.W. 566 (1936). However, for some purposes (obligations 
to pay attorney's fees upon notes or other debt instruments void under Georgia 
statute) a foreclosure by advertisement was considered to be a suit. Smith 
v. Bukofzer, 180 Ga. 209, 178 S.E. 641 (1935). See also Federal Land 
Bank v. Schermerhorn, 155 Ore. 533, 64 P.2d 1337 (1937), noted in 42 VA. 
L. REV. 686 (1956). This case held that a state may not be joined in a court 
proceeding to foreclose a mortgage without the consent of the state under the 
doctrine of sovereign immunity. Thus the state’s lien could not be affected by the 
foreclosure proceedings. 
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cedures which does not raise the problem presented. However, this 
does not mean that mortgage foreclosure by advertisement is not 
a useful or safe procedure in most instances. The attorney may pro- 
tect his client by obtaining a release from the federal or state 
tax authorities if such liens are found. This release should not be 
difficult to obtain in every instance where the same tax lien would 
be destroyed by an in court procedure. If, however, such a release 
cannot be obtained then the only safe course to follow is to use the 
in court procedure. To refuse the use of foreclosure by advertisement 
altogether because it may not be adequate or appropriate for all 


foreclosures is to throw away a valuable legal remedy without cause. 
Tuomas G. HUGHEs 








NEWS OF THE SCHOOL 
Covering the academic year 1957-1958 


SALMON W. DALBERG PRIZE 
Chosen by the law faculty, on the basis of scholastic achievement 
and participation in extra-curricular activity, as an outstanding 


graduating law student: 
Richard L. Olson 


HONORS 
Voted by the law faculty, on the basis of scholastic achievement 
to graduate with honors: 
Tobias Carl Tolzmann (Feb. 1958) 
John Adam Reuling, Jr. (Mar. 1958) 
Richard Kleven Sell 
Thomas S. Williams 


ORDER OF THE COIF 
Voted by the law faculty, as the upper 10% scholastically of 

their respective graduating classes, to membership in the honorary 
legal fraternity, the Order of the Coif: 

Frank J. Bucaida 

James G. Davis 

Samuel A. Ingebritsen 

Dirk W. Janssen 

John P. MacRae 


Frank J. Pelisek 
Philip F. Purcell 
John A. Reuling, Jr. 
Richard K. Sell 
David V. Syftestad 
Peter S. Nelson Tobias C. Tolzmann 
Richard L. Olson J. Richard Welton 
Thomas S. Williams 


WISCONSIN LAW REVIEW CERTIFICATES 





James E. Brewer II 
Charles R. Brynteson 
Thomas G. Hughes 
Samuel A. Ingebritsen 
Arthur W. Jorgensen, Jr. 
Robert J. Kalupa 
Arthur R. Kiser 

Paul J. McKenzie 


Richard L. Olson 
Frank J. Pelisek 
Philip F. Purcell 
Brian T. Steinhaus 
George P. Stephan 
Tobias C. Tolzmann 
Thomas S. Williams 
Zigurds L. Zile 


WILLIAM J. HAGENAH SCHOLARSHIP 


From a fund established by William J. Hagenah for the Editor- 
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in-Chief of the Wisconsin Law Review, a scholarship was awarded 
to: 

Richard L. Olson (1957-1958) 

David C. Brodhead (1958-1959) 


WISCONSIN LAW REVIEW 
From the Editorial Board of the Wisconsin Law Review, the 
following were elected officers for the 1957-1958 school year: 
Editor-in-Chief: Richard L. Olson 


Executive Editors: 
Robert K. Aberg Arthur W. Jorgensen, Jr. 


Samuel A. Ingebritsen (2nd Sem.) Arthur R. Kiser 
Tobias C. Tolzmann (Ist Sem.) 


The officers who will serve in the 1958-1959 school year are: 
Editor-in-Chief: David C. Brodhead 


Executive Editors: 
Ernest T. Kaufmann Charles D. Patterson 


Wayne R. LaFave William R. Smith 


MOOT COURT 
Finalists in the annual local competition and recipients of the 
Milwaukee Bar Association Foundation Prize for Moot Court are: 
First Place: Ernest T. Kaufmann 
Frank E. Proctor 
John W. Gibson 


Larry R. Henneman 
Douglas K. Van de Water 
Dennis W.° Herrling 


Second Place: 


MATHYS MEMORIAL AWARD 
Awarded for the outstanding individual presentation of oral 
argument in the Moot Court competition: 
Ernest T. Kaufmann 


DAVIES SCHOLARSHIP 
Voted by the law faculty, as the outstanding member of the 
second year class on the basis of scholarship and contribution to 
the life of the school: 
David C. Brodhead 
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JOHN P. FRANK BOOK PRIZE 
Awarded annually to the senior law student with the highest 
average on his first five semesters of law school work: 
Richard K. Sell 


WILLIAM HERBERT PAGE AWARD 
Voted by the law faculty as the outstanding student contributor 
to the Wisconsin Law Review: 
Wayne R. LaFave 


WISCONSIN BAR ASSOCIATION 
WOMEN’S AUXILIARY PRIZE 
Awarded to the woman law student in the University of Wis- 
consin Law School who, in the judgment of the faculty is the most 
deserving in terms of scholarship, financial need, character and 
contribution to the life of the law school: 
Judith A. Grant 


WISCONSIN LAW ALUMNI ASSOCIATION PRIZES 

Awarded to the students with the highest and second highest 
averages upon completion of thirty credits: 

First: Ernest T. Kaufmann 

Second: Robert S. Washburn 

KEMPER K. KNAPP SCHOLARSHIPS 

Voted by the law faculty, on the basis of need and scholastic 
standings, 34 scholarships to worthy law students from the fund 
made available under the will of the late Kemper K. Knapp. 

WISCONSIN LAW ALUMNI 
ASSOCIATION SCHOLARSHIPS 

The law faculty, on the basis of need and scholastic standings, 
awarded 15 scholarships to deserving law students from a fund 
established by the Wisconsin Law Alumni Association. 

LAWYERS TITLE AWARD 

An award from the Lawyers Title Insurance Corporation of 
Richmond, Virginia, as an honor and reward for excellence in the 
law of real estate, for the senior or graduating student of law having 
the highest average in the courses on real property: 

Peter S. Nelson 
WILL DRAFTING CONTEST 

Awarded annually by the Corporate Fiduciary Association of 
Wisconsin to the winners of the will drafting contest: 

First: Thomas S. Williams 

Second: Charles S$. Coplin 

Third: Paul J. McKenzie 
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LEGAL AID CERTIFICATES 
Cornelius G. Andringa Jay M. Lieberman 
Gerald R. Barrick Robert T. Lowerre 
John K. Callahan Ralph W. Manske 
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Mi ESTATE PLANNING: CO-OWNERSHIP 
Richard W. Effland 


Mi THE DILEMMA OF WATER RECREATION AND A 


SUGGESTED SOLUTION 
G. Graham Waite 


Mi PRIVATE ZONING ON MILWAUKEE’S METROPOLITAN 


FRINGE — A PREFACE 
J. H. Beuscher 


Mi PART |. USE OF RESTRICTIVE COVENANTS IN A 


RAPIDLY URBANIZING AREA 
Robert H. Consigny 


Zigurds L. Zile 











